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OMGyn_c_’Man\ nokpajune dopapadepr uzpan c.fly)x6e

Bnnmuivlil-pencegﬂnx Esponckor oMOyIcMaH HHCTHTYTA

Hpenénajl Ha YHuBep3UTETY 34 HAPO[HE AJBOKATE U HHCTHTYIHjy oMOyAcMana y MncOpyky

OmGyacmaH - HenpHjaTesb MOlHMKa UM apTHEP
HAPOJIA, NAPTAMEHTA H Biaje?

(ITpunor 3a gacomuc EBPO-A3MJ A, Mockaa)

Ipy cBaKOM pasMUIUbamy Y OKBUPY OBOr pasMaTparba npeTHocTaBba ce fia ce
MohHUIM pafije TONBPraBajy U CTaBibajy Ha pacloiarame MPONCAYPH yCTABHE KOHTpoOJiE

Hero M fa ce rpabaHKMa HaHOCH HENpaBja. Mohuunu 1 oMOyHacMaH: o0oje ¢y cayre CBOjUX
rpabaHa Ha OCHOBY UHMje, HCKIbYUBC BOJbE TpIEe JETHTUMUTET CBOje Mohu, any umnaxk, o0b6oje
clTyke HCTOM CyBEPEHY, HaKO Ha PasIuIuT HATHH.

L
3a mojam oMOycMaHa, caMo 110 cebu, Be3yje ce MpejicTaBa O jefiHoj MHCTUTYIHjU, KOja

je Hajuemhe onuyeHa y jemHoj ocobH, Kojoj ce Bepyje, fia Kao Mocle/iba NHCTaHIIa, KoJo] J&
Moryhe oGpaTHTH ce, UMa oBjallhera ja HEKy CTBap BeoMa MHTEH3UBHO, IPEUU3HO 1 0e3
yCIOBIbaBarba M IPENpeKa PasMOTPH, 1 fia y TOJ CTBAPH yHIHM 3a0KpeT y HHTEpecy jaBHOCTH
JTH METepecy OHOTa Koju joj ce obparno. llpema ToMe, mpeTnocTashba ce fa oMOyAcMaH
pacronaxe JelOTBOPHUM CPEACTBUMA, Jia HEIITO, IWITO CC HHAte He MOXe NOKPEHYTH,

TIOKpEHE.

Upnu ce fa CBakW IojaM ToOCeAyje Off ebenu omcer oHora WITO ce jOLU MOXe
CylCyMHpaTd HOJ[ THM IOjMOM, a IuTa He. SHadl, cnend BeoMa Op30 mHUTamke, Kajia
riocMaTpaMo TojaM oMGY[icMaH, Ifie Cy IPaHHLe MojMa OMYy[ICMaH 1 U3BaH KOjUX I'paHuLa ce

He MO3Ke BHIIIe TOBOPUTH O TBOPEBUHI, KOJO] C€ MOXKE TOACTIUTH nojaM "oMOyacMan".

Vi3 Tora mpou3Wiiasy MUTamkE Ja Ju je oMOyAcMaH MHCTHTYLHja dyje ce JIeloBabe

MOKE 3aMICTHUTH CaMo Y HEKOj IeMOKpATHJH U 3a Uije Cy AeJIOoBabe HEONXOJHM YCIOBH
IEMOKPATCKM OJHOCH Y IpKaBH.

TlonasuMo Ol MPETIIOCTABKE Jla JEMOKPATCKU ofHocu, camu mo ceGu, BIafajy y
neMokpaTHji. MebyTHM, y CBOjUM PasMALLBLAaAMA MOXKEMO BEOMa 6p30 ofIyTaTd Of
fMeMoKpaTHje Ka Pperyoinuud, Kao M IOJMOBUMa HapojHa penyOinKa, AeMOKpaTcKa
pery6nuka, caBe3Ha penyGnuKa, [eMOKpaTCKa HapojiHa pemyoiuKa, ucuameka peny6nuxa,
coljamucTHiKa peryO6iuKa, %yenepaTuBHa penyOiMKa, COBjeTcKa pemnyOnuka ma o
peBolyLMOHapHE HapOJHe PeIyOIuKe. ,




IIpeMa cpefii-0eBPOIICKOM CXBaTalkby WM MOXK/A YOIIITe Y3€BIIH, IPEMa 3aNafHOM
CXBaTamby, JEeMOKpaTH]a Je [JOCIOBHO peyeHo: BlIalaBHHA Hapofa - TaKaB OONHK Jp¥KaBHOT
ypebemwa, y KoMe ce y KIacHyHOM ydYemy O OGNHUUMa fpKaBHOT ypebema, BHjena
alTepHaTHBA MOHAPXUJM U apHCTOKPATHjH, alli C€ aHAC IPBEHCTBEHO CXBATA KAaO aHTHUIION

IUKTATYPH. J -

Y penyGmuuu (mociosie "jaBHa cTBap", "Op’kaBHa BiacT') BUAM Ce OHA MiealHA
Jip>KaBa y K0JOj Je CypPOTHO MOHApXWju HOCKIAIL Ap3KaBHE BIIACTH AP:KaBOTBOPHHU HAPO[,

Kaxo je Beh mojam HapopiHe fleMoKpatHje TayTonoruja (HapojHa BilajlaBuHa Hapoja),
CTUYE Ce ca3Hame Ha OCHOBY IlOCMaTparmha PealHOCTH OBOr OGJMKa BiajaBHHE Jja ce MO
OBUM OGJIMKOM BIIa[laBUHE, [IpeMa JICHMHUCTHYKO-MaPKCHCTAYKO] TEOPHjH, TOApa3yMeBa
jenHa BapujaHTa JUKTAaType MNpoJIeTepHjaTa, OHOCHO ONET jefHa HapojHa pemnyGimka
usrpaheHa HpeMa MOJeJly HapoOJiHe JeMoKparuyje, ¥ Kojoj, u3Mehy ocTalor, KOMYHUCTHYKA
HapTHja mocejyje MOHOIION BIACTH.

Ynorpe6a mojMoBa (Koju ce YHCTHHY MOTY NPHAORATH caMo HAeNaHHM OGIANAMA
ApKaBHOT ypebewa, OHHOCHO BJIaCTI/S, 3a Hajpas3IMIATHje M10jaBHE OOJIMKE BIACTH MOKasyje
packopak Hu3Meby PpevYeHOr M 3aMHUILBEHOT, IPOCTO TAKO HAMMCAHOT, a Y cTBapy
HeXeJbeHOoT. : L

IIpema omureM cxBaTamwy NOjMOBa AeMOKpaTHje M peNy6iIMKe, YMHH MH ce, 1a
BIXOBa CYINTHHCKA CajpxKVHa IoKasyje BENMMKY MebycoGHy Gmuckoct. M mpema Mojoj
COIICTBEHO], MaJIO IO MaJIo CTEYCHO] CIIO3Haju UCTHX, 00a IojMa Ioceyjy jelad [OfaTHA H
3ajeiHIKY KBaauTeT. Huje camo moBosbHO fia uM je 3ajeIHMYKO CBOjcTBO ydeuthe Haposa 1};
BJIACTH, OHOCHO Jia Je Hapop (hOpMaJHM M Ha Kpajy MaTepHjalH¥ HOCHJIAI BJIACTH, Beh
Mopa Jia IIOCTOJH H XeJba HOCHJIala BJacTy, Koja Je 3aCHOBaHa Ha BOJbU HAPOJia U3PaXKEHO]
Ha B300pHMa, la BIajajy 3a fo6GpoGuT Hapofia, Aa CilyXe NPaBEAHO ¥ NMPAaBUYHO U a Hapopy
CTBOpe IITO Moryhe Behe Oiarocrame. Y TakBoM npg/mTBy U TaKBOj ApXKaBH HApaBHO HE
MoOXe OHTH IPOCTOpa 32 HEeNOTU3aM M KOPYHIHjy. 3Haud, Ha MOYETKY MOT MOoCMaTpamba
yjlore HapOfHOT aJiBOKaTa, I0JIa3siuM Ofi MaTepHjallHOT INojMa JeMOKpaTHje U penybluKe,
MaTepUjallHOr NOjMa YHjH je 3aupTaHd Hub ITO je Moryhe Beha cpeha 3a Hapojl, Kpos

najehe moryhe Guarocrame. Ila niu je, HKaja HeKu rpabaHHH CTPEMHO Ka HEUEM APYIoM
OCHM Ka TNpaB[iu, cpehn u GuarocTamy, ocuM y (haHATHYHHM JPYIITBHMA, Y KOjHMa ce
HeMocpeiHa IPUMeHa jeJHE HAEOIOTHje Wil .TeOJIOI‘I%]e cMaTpa BHIIUM JOGPOM Yy OfIHOCY Ha
jepHOCTaBHY cpehy y 0BOM XHBOTY 1 Ha 0Boj 3eMibu? CTBapare OCHOBE 3a je[JHO IIPaBETHO
IpYWITBO, UHUBAAYaNHY cpehy M ominre Onarocrame, TO je 3ajaTak CBHX Biajajiana u

CBaKke Np2KaBe.

Capa 6u Oumna Benuka 3a6iyAa, jeHOCTPAHO (li;I/IKCI/IpaHI/IM IIOIVIEOM Ha Nponaiu
CBET [p3KaBa 'pealHOr colujanu3Ma’, MHCIHTH Ja he ca HeCTaHKOM HasHMBa "HapojHa
penyGnuka' MI¥ CIMYHMX 3aBapaBajyhux HasHBa, 3a cBa lgpeMeHa HECTAaTH U OUKTATOPCKU
opHocu. Tupanuje u ayToOpuTaTHBHE PEXUMH, KOJH ce IPUOINKABajy AUKTATYPH, CY ¥ CBaKO
no6a noxoso Moryhw, 4ak u y crpainaujeM o6muky. O3Hake, caMe 1o ceGu, MaIo rosope u
4ecTO CTBApajy JIaxHYy IPeACTaBy o MOCTojamby HajCjajHHjuX ofHoca. CaMo HMe, caMa 03HaKa
He 3HAYE JOII HUUITA. Kao INTO HCTOpHja MOKasyje, He MOXKe Ce HHKafa CaMo Ha OCHOBY
Ha3sWBa U3BECTU 3aKJby4aK O CTBAPHOM CTelleHy Oalrocrama [pylITBa, Beh yBek camo Ha
OCHOBY peajiHOI' CTaHja. k

IllTa MoKe HeKH OMOYJICMaH [ia IOTIpHHeCe Jia ce IIOCTUrHY mueansn onsocu? Ma nu
OH yClIe[l TaKO IIOCTaBJbeHHX I[UJbeBa U3pacTa y noaurudapa? %’[a JIU je TIONUTHKA HEeroB
safjarak? buo Gu nomre caBeTOBaH, YKONUKO GH HOJNTHYKU arMpao M cMaTpao Jia je H-eroB
3ajjaTakK fja yoGiIuyaBa APYLUTBO ¥ ApkaBy. OM6yncMaH HHKaJ HHje NONUTHIAp, OH je CIIyra
1eJie 3ajeHUIlE, OH CIYXKH rpabaHUHY M MOJUTHYAPY, TAKO IITO Ha OCHOBY Ipo6iemMa jeHOr




rpalgannﬁa criosHaje 1ITa 61 y YOpaBu WM Y OKBUPY Hpomuca Tpebano MewaTH 3a JOOposHT

rpabaHa U U3 TOI' CasHabA [I0Ka3yje MoMUTHYapuMa MyTEBE KaKO Jia OTKIOHE HEJJOCTAaTKE.

Jla mu ce MOXe TOBOPMTH Ja oMOyIcMaH MoOXe [enoBaTd H IOf pyrayujuM
yCIOBHMA, OCHM OHHUX Y OKBUDY IIpaBHE [IpXKaBe, npasjie u npasugHocTu? [la nu ce MoXe
3aMECIATH OMOYACMaH y jeHO] MOHApXH]H, JUKTaTypH, apUCTOKpaTHji WIH Y CBOJUM rope
HaBeeHNM KBaJUTeTHMa 0CIa0JbeHOo] IEMOKPATHJUH MM CE TaKO 3aMHIIbeHa UHCTHTYLH)a

y TaKBHM YCTIOBAMA YOIIIITE HE CME HA3UBATA NHCTUTYIHjOM OMOyAcMaHa?

Y mpKaBHUM 3ajefHAIIaMA Yak U ,CTapux lieMoKpaTtyja’ cy cTeneH ¥ WHTCH3UTET yuentha
HapOJia y. BpILIeEY BIAcTH ("aj; coOOM) pasIMYUTO U3PAXKEHN. He Tpe6a 3aTo0 fa 4yau fa cy
¥ HaJJIeXXHOCTH ¥ MHCTPYMEHTH MHCTHTYIHja oM6ycMaHa, Jak U y oBuM, cpehiom decTo off
WeNHe CIUKe JEeMOKpaTHje Malo yAabeHUX neMoKkpaTHja, pasnuuuTo uspaxenu. IIpu
pasMulbjarby O TOME HIAK he ce Herje MopaTd M Mohu CIIO3HATH IpaHMI}a Kaja Ce
TIOY3/jaHo BHIIE HE MOXKE FOBOPUTH O MHCTUTYIHIH oMOyzcMaHa.

Mosxpa 61 6mno Moryhe ofipebeHo orpaHuvaBambe Kapa Ou ce pekyIo, ako je
TaKO3BaH] OMOYCMAH BHILE Y CITyK6H 0UyBaba JeTHOr HEAEeMOKPATCKOT CHCTEMaA HETO LITO
je y cramy fa HapORy IIOMOTHE y OCTBAapUBALY ’HErOBUX INIpaBa, Tafa He Moxke GUTH roBopa
0 MHCTHTYLMjH OMOYICMaHa y CMHCIY JEIHOT AGMOKDATCKOT NpapHor ycrpojeTBa. OBaKko
HellITo G MOIVIO JIa Ce OffBHja Ha JIBa HUBOA: HA HUBOY HETIOTIIYHUX 3aKOHCKUX MOTYhHOCTH
Ma ce WHCTUTYUHju OMOyAcMaHa oMoryhu obaBibatbe THIMYHHX (DYHKIHja Koje My ce
TIPUIINCY]y, WM Ha HABOY Jia ce caM Hocu/an ¢yukiyje pakTHIKK BUILEC OHAIIA Ko Ciyra
HejleMOKpATCKe BIacTH Hero Kao ciiyra Hapoja Koju 1oz ucroM Bnamhy matu. Takobe ce
MosKe  3aMACIMTH M KoMOHHaIuja 00a HHBOA: YKOIMKO 6u Omio npefgBubeHO [a
oMOyyicMaH Mopa GUTH WJIaH HapilaMenTa, allil Ja [[pKaBHa BIacT oMoryhapa caMo jefHOj
napTHju, MOXJa MApTUjH HPEfiefiHiKa ApXaBe ynasak y napJiaMeHT, a fa ce oMOyJcMaH
MEpH ca (haKTHYKMM TPOLOHOM OIOSMUHOHHX MapIHja, yMecTO fa BpIUM HNPUTHCAK 3
ofipKaBame CIOOOIHUX u3bopa Kao MOCTylara JeMOKpaThje, uin ia 300T TaKBOI' CTamba
¥3pasy [POTECT ! NOf(HEeCe OCTABKY, MOITIO 011 ce TEIIKO TOBOPUTY Y IPaBOM CMHUCIY pe4s O
oM6yncmany. Ilpuy TOoMeE, CUTYpHO Tpeba JlaTH IpocTOpa NpUMeRdH, Aa je bome Ha
oMOyficMaH pajii, HaKo yodasa HeMOryhHOCT OCTBapeHa MOCTaB/bEHHX LUUbEBA y BE3U
pelaBaba JPYrux MpodieMa, HeTo fa yoIlTe He OOCTOJH.

He mocraje 1y THMeE 3ajjaTak [pyUITBa Koje mocefyje MHCTHTYLHjy oMOyAcMaHa M
ApymTaBa IEMOKPATCKMX JipXasa yoIIITe, [ NpHOIMIKE CBECTH CBaKOM, Jia IMOCTOje

pasnuke usMeby maTor u noTpeGHOr 1 fia, Kao INTo Kamu u3RyGibyjy KaMeH Ml ,ceterum
censeo”, y CBaKkoj MpUIunu KOja ce IpyxKa, Bpllle IPUTHCAK HAa MPOMCHE Ka Gomem?

IIpu OueHH HHCTHTYLHje ,OMOyfcMaHa" Y KOHKPETHO] 3eMJbM OHa he MopaTH fia ce
sacHHBA HA MHOrOOGPOjHHH ITapaMeTpUMa Kao Ha pUMep:

e Ha TONOXKAj] JMOTHYHE 3eM/be Y THOINeNly YK/bYUCHOCTH y CHCTEM
Mgbyﬂaponﬂor npaBa Kao # Ha oGuM Beh mpeyseTux MebyHapojHO-IPaBHUX
obaBe3a,

¢ HacTame y IOIJIe/ly pa3sBoja ycrasa,

¢ ma oOuM peaiu3alyje Hauela NpaBHE JpKaBe y OHOCY Ha 3aKOHNTO Bobeme
[IpaBHOT MOCTYIIKA, » /

 HacrelleH yoOuuuBamba 1 pa3Boja YIpaBHOT Ipasa y nojefuHAM ob1acTuMa,




* Ha CcTame pasBoja y IOrJely rapaHIyja Koje IpysKa IpaBHa pXapa,

Anu He 6u TpeGano ga o36M/bHa OLEHA 3aBUCH caMo of Tora Beh W o HHMBOa
IpUBpeHOr pasBoja.

Y cBe Behoj MepH ce TIOJ JbYCKUM NIpaBUMa MIIM OCHOBHUM IIpaBUMa U clioGofiaMa (y
flalbeM TEKCTY: JbYACKUM MpaBUMa) y jefHO] pXKaBH He IIOJpa3yMeBajy CaMO OHA KOja Cy
yrpabeHa Ha OCHOBY oGaBe3a Npey3eTHX U3 MebYHAPONHUX KOHBEHIMja U HE CaMO OHA KOja
Cy KOHKPETHO 3allpTaHa y ycTaBy, Beh KaTalor ipaBa KOjH ce HH Y JelHOj APKaBU HAa TEPET
HHU jeHOT TpabaHIHa HE CMe [IOBECTH Y MUTambe.

W3 rora npousunasu xdjepapxuja JbyACKHX NpaBa Kojy cBakako Ipejsofe ciefcha
JbyJICKA TIpaBa:

* IIpaBO Ha XKUBOT,

* mpaBo Ha cIT0GOAY JUYHOCTH (mpu 4eMy ce y OKBUpY TOra mofpasyMeBa U
cirobofia O pPONCTBa, TOPTYpe, NPUHYHOT paja U MOHKHXaBajyher TpeTMaHa),

* IpaBO Ha CJIOGOIIY BEPOUCIIOBECTH, CJIOGOHy CaBCCTH H HM3paxXKaBaka
CJIO6OHHOI‘ MHUHIJbEH:A.

IToTom nocraje TexXe NpaBUTHU pefocier clefehux npasa:
* [paBo cl1000fie OKyIIbama,
* [paBo Ha cinoboay UIMOBHHE,
* mpaBo Ha paf,
* [paBo Ha COLHjAHY CUTYPHOCT ,
* IIpaBoO Ha IOLITEH CYJCKH MOCTYMaK UT,

ITpaBo u 3ajarak OMOyJicMaHa Jla 3aKOHOJABIY IIOJHOCH HHHIUjaTHBE, nmpemMa MoM
TJIEUIITY, He OBOJH Ce Y CyMIbY KOJIMKO I'Off a je PasiuvuTO PErYIHCAHO 06aBIbamhe OBOT
Ipasa, MTO e Off U3PHYUTOI HOPMATHBHOT ypehema o MpocTe YHI-EHUIE 1A Ce paii O
yob6HuuajeHoM NOCTyNalky, Koje ce He oclopaBa. -

Y KoM oOuMmy caja oMOyAcMaH HMa eTHYKy oGaBe3sy, Koja Mpeja3u OKBHpE
(popMmaiHOr IpaBa, 1a y OJHOCY Ha 3aKOHOJlaBla HACTYyIla Kao JIie Koje onoMume? Bopba
32 OCTBAapeHmE CBCHTYAIHO HEOCTBAPCHUX JBbYACKMX MpaBa Ha XKHBOT U Ha Cl1060fy
JUYHOCTH, HO MOM MHIIBEHY, a MHCIUM Takohbe U YONINTE Y3eBUIM, je HENOOHTaH 1
IpAMapaH 3afaTak CBaKOI' OMOyACMaHa. YKOIMKO CTale NpaBHE HOPMaTUBE He OfiroBapa

oBOM ,conditiones sine quae non‘, oMGyficMaH he yOUHTH M TPaXXUTH CBAaKY IPHIHKY Aa
paju Ha OTKIamamky OBOI' HEOCTATKa, ITO 3aXTeBa BIHCOK CTEIEH IOJUTHIKE MYAPOCTH 1




NpOGECHOHATHOCTH @ MOXJ{a U BUCOKY no3y xpabpocti. MebyTum, IpeTnocraBbaM 1a je
pehn 6poj IpuMepa fa y JefiHO] 3eMIbH ¢bopMaJiHO IOCTOjU 3afMBIbYyjyhe Ho6pa cuTyanuja y
oGacT IpaBHe HOpPMAaTHBE, allHl [1a Y CTBAPHOCTH MNOHAINAMKE Oprana yIpase, OUUTJIEHO IO

3acTpainyjyhe, ofygapa off Tora. IIpo6Hu KameH monoxaja omOyacmMana he GUTH Y OKBUDY
erope JMuHe ciobofe ¥ 3aBucuhe off Tora fa 1M Cy oMOyicMaHy faTe IOBOJbHE
HAJJIEXHOCTH, ¥ YKOJIMKO je TO Ciy4aj, Aa Ju oMOYACMaH MMa NpogecHoHaIHy XpabpocT,
fa BN Takobe H OHO, IITO aKO XKeiH, MOXC M Jla BUIH. M3y3uMameM HajlIKaKbHBHjer
[lellOKpyra, KapakTepUCTHYHOT 32 CBaKH Oprai 6e36eIHOCTH, HauMe IIONULMje U BPIO
e7MKAaTHOT IeNIOKpYyra yrnpase npaBocyba, HauMe 3aTBOPCKHX YCTaHOBA, U3 HAJJICKHOCTH
oMO6YJICMaHa, IOCTaBJba Ce JaCHO BPJIO 036MIbjHO TIUTAKE, la JIX OBH [IPXaBHI OpraHu Xelle
yonmiTe Beh y OCHOBH fia KOHCTaTyly MIH He HOCTOJaibe MoryhHOCTH NIpaBHE 3allTHTE
nyTeM HHCTUTYLHje oM6ycMaHna. A OMGY[cMaH KOji HMa HaJJIeXHOCT UCIUTHBAA He caMo

Kan6u, Bel ¥ KOHKpETHE CHTyanuje IO cyx6Genoj pyxuocta (ex officio), a mcro He
KOPVCTH, 32 MEHE je CyMIbUBY OpaHual 3allITHTe IpaBa IHheMy NoBepeHuX rpabana.

TonuKo y Be3u IpolleHe CYIITHHE HHCTUTYIMje oMOyicMaHa y Havueny.

" TIpebumo Ha [IETaJbHO NOCMATpAme yIOre oM6yficMana nonasehu of medunuIyje,
kojy je MebynapofiHa ajBOKaTCcKa xomopa 70.-TEx rofuHa uspaguna u 1974. ycBOjHIIa, M
Koja je 1 faHac yoOuJajeHo y yrnoTpedu: _

JAn office provided by the constitution or by action of the legislature or parliament
and headed by an independent high-level public official who is responsible to the
legislature or parliament, who receives complaints from aggrieved persons against
government agencies, officials, and employees or who acts on his own motion, and has
the power to investigate, recommend corrective action, and issue reports®. ("OMOypcMan
je HHCTUTYIIH]A YCTaHOBJbeHa yCTaBOM, BaKOHQM_ UIx OIIYKOM napjiaMeHTa, KOjoM
pyKOBOILI/I He3aBHcaH YMHOBHUK BHCOKOT padra, Ko je OJIrOBOPaH 3aKOHY UM napjiaMeHry,
KOjI/I puMa xanbe Juiia IIOI‘ObeHI/IX IocrynameM JApXKaBHUX oprasa, JpzKaBHUX YUHOBHHUKA
d HaMelITeHWKa, WId KOju M3 COICTBEHMX nobyfa fenyje W Koju MMa opnamhera fa

npoBepapa, Ipenopydyje Mepe y Uiiby IPOMEHa, 1 NOHOCH u3perraje.")

MebyTuM, y OFHOCY Ha OBaj HM3BOPHM KOHIENT HHCTHTYIHje oMOycMaHa, MorJia cy
ce TOKOM BPEMEHa, Y PasHIM 3eMIbaMa, YOUTH JacHa NPOLIMPEr:a HCTOT:

obaBe3a 1 IpaBo Ha JaBambe obaBelliTea U caBeTa,

e mofHOLIEHE 3aXTeBa O CTpaHe OMOyJCMaHA yCTABHOM CyAy pajy NpOBEpe
3aKOHMTOCTH ~ofipeflaba (OMIITHX WA 33 Heoppehenu kpyr Jdia,
o6aBe3yjyhux Hapenou opraHa yrpase),

e [OMHOIICHE 3axXTCBa OJi CTpaHe 0M6y]ICMaHa YCTaBHOM Cyly paju nIpoBepe
YCKJIabeHOCTI/I 3aKO0Ha Ca yCTaBOM,

e [OJHOIICHE 3axTeBa YCTaBHOM CyAy pajl [OHONICIbA OJJIYKe Yy BE3U
HEKOr cIopa ca [OTHYHOM BIafOM IO IIHTamlby NpOBEPEe HAJICKHOCTH
ofipehenor oprasa ynpase uiu ofipeheHor aKTa oprasa ynpase,




NPO(ECHOHAIHOCTH & MOXJa M BHCOKY 03y XpaGpocT. MebyTuM, npetnocraBbaM fia je
Behu 6poj ipuMepa f1a y jeiHOj 3emibu (hopMalIHO nocroju 3aguBibyjyhe gob6pa curyamuja y
06J1acTH IipaBHe HOPMAaTHBE, alld Ia Y CTBAPHOCTH IIOHAIIAKSE OpraHa ynpase, OUHUITIEHO JI0
sactpaiuyjyhe, ogynapa ox tora. IIpo6uu kamen nonoxaja omOygcMaHa he 6UTH y OKBUpY
IEroBe IIMYHE cClobofie W 3aBucuhe off Tora fa u cy oMOYICMaHy fAaTe OBOJbHE
HAJIEXXHOCTH, 1 YKOIMKO J€ TO CIIy4aj, Aa Ju OMOYJcMaH AMa NpochecHOHAIHY xpabpocrT,
fia BUM TaKobe U OHO, MITO aKo KeJH, MOXe U [a BUIL. H3ysuMameM HajIIKaKJbUBHjET
ACIOKpPYra, KapaKTEPHCTHIHOr 3a CBAKH OpraH 0e3GefHOCTH, HauMe MONHIMjEe U BpIO
ICTMKATHOr [ISIOKpYyra ympase HpaBocyba, HauMe 3aTBOPCKMX YCTaHOBA, U3 HAIEKHOCTH
oMOyjcMaHa, IOCTaBiba Ce JaCHO BPIIO 036UILJHO ITHTambe, A JTH OBH [ip*aBHH OpraHu Xejle
yomre Behi y OCHOBH Ja KOHCTAaTyjy WM He HOCTOjambe MOryhHOCTHM NpaBHE 3allITUTeE
IyTeM MHCTHTYIHje oMOyficMaHa. A OMOYICMaH KOjH HMa HaJUleXXHOCT MCIUTHBAHA HE CAMO

*anbu, Beh W KOHKpeTHe cuTyamuje 1o cnyxGenoj gyxkHoctu (ex officio), a mcro me
KOpHCTH, 32 MEHE je CYMI:UBY GpaHHIal 3aIITATE IPaBa HeMy NOBEpeHNX rpabaHa.

Tonuko y Besn npoliene cymTiHe UHCTHTYHHje OMGYICMaHa y Havemy.

IIpebumo Ha fleTa’bHO mocMaTpame yiaore oMmOyacMaHa nojasehu of necbnnnunjé,
Koy je MebyHapoysa afgBokaTcka KoMmopa 70.-TEX ropuHa uspagmia u 1974. yCBOjuNa, u
KOja Je ¥ laHac yoOu4ajeHo y ynorpebu:

+An office provided by the constitution or by action of the legislature or parliament
and headed by an independent high-level public official who is responsible to the
legislature or parliament, who receives complaints from aggrieved persons against
government agencies, officials, and employees or who acts on his own motion, and has
the power to investigate, recommend corrective action, and issue reports®. ("OmGyncman

je HHCTUTYIHMja YCTaHOBJbEHA YCTaBOM, 3aKOHOM HJIH O[JIYKOM IIapllaMeHTa, KOjoM
PYKOBO/IM HE3aBUCaH INHOBHUK BUCOKOT paHra, KOjH je OirOBOPaH 3aKOHY WJIH MapJiaMeHTy,
KOju NpuMa 3Xali6e JINIa NOTObeHnx IocTynameM pKaBHAX OpraHa, Np>KaBHUX YNHOBHMKA
¥ HaMCINTCHWKA, MIM KOJU M3 CONCTBEHHX HOOyfa felyje W Koju uMa opjamhema ja

NpoBepaBa, IPEHopyuyje Mepe Y HUbY IPOMEHA, H MOIHOCH u3BeTaje.")

Mebyrnm, y opHocy Ha oBaj M3BOpHE KOHIENT HHCTUTYIHUje oMOyficMaHa, MOTJIa Cy
Ce TOKOM BPEMEHA, ¥ pa3HUM 3eMIbaMa, YOUTH jacHa NPOLIUPEHa HCTOT:

* ob6aBe3an [IpaBO Ha JaBaw¢ oOaBelITeHa U caBeTa,

* TOJHOIICILE 3aXTEBa Ofl CTpaHe OMGY[CMaHa YCTABHOM Cydy pafii IpOBepe
3aKOHHTOCTH Ofipeflaba (OMUTMX WM 3a HeopeheHH Kpyr JuIa,
oGaBesyjyhux HapeGu oprana ynpase),

* IOJHOLIEHE 3axTeBa O] CTpaHe OMGYJICMaHa YCTaBHOM CyAy pajgn nposepe
yCKHabeHOCTI/I 3aKOHAa ca yCTaBOM,

* [OJHOUICKC 3aXTeBa YCTaBHOM CYNy Ppaji JOHOIICHK:A OJJIyKE y Be3H
HEKOI' clopa ca [NOTHYHOM BJAAOM MO IHTaky NpPOBEPE HaNIeKHOCTH
‘ofipebeHor opraHa ynpase win ofipebeHor akTa oprasa ynpase,




KOMYHH3Ma YUiHaK, Kao MEpUio NPU3Hama , HUje UMao MamW 3Hadaj, IOJCETHMO CE CaMo
uspeke ,CraxaHoB" Kao IIOjUMaHe MCTOT. Wucrurynuje oMOyicMaHa Harusby Ka TOMe Jja Ha
OCHOBY CBOT' €HOPMHOI' PajIHOT ontepehema, npubaBe ceOu yriuep W NpU3HABA M 4ECTO

BeoMa pajio yKasyjy Ha IopacT 6poja mpuTyx0H.

Kaga ce y HeKoj 3eMibH yCTaHOBU WHCTHTyIHja OMOyJcCMaHa, OHfa je CacBUM
pasyM/BHBO, la Ca TIOpPacTOM CTENICHa casHarba 0 TOCTOjamy OBe MHCTHTYLMje pacTe U Gpoj
KOpHCHHMKA yCIyra omOymcMaHa. MehyTuM, NUTame je KONMKO cMe [ia Tpaje OBaKBa
Tenpennyja. Ha mu Tpeba ja Gyjie HajBelt MOHOC U 330BOJBCILE oMOyrcMaHa, fa jeJHOM
cBaKy rpajaHuH MOCTaHE BHEeToB KJIMjEHT - IIOIHOCKIaL xanbe?

OwmOypcMaH, y BEJIMKO] MEpH, Ma 3HadajHy NPEBEHTUBHY ¢yukiyjy. Kao nocnepuna
IETOBOr pajia ynpasa 6u Tpebayo fa ce CBe BULIC IPHAPXaBA 3aKOHUTOCTH y pafy U na
pyHKUMOHMIIE y3 Mambe NPUroBopa Ha cBoj pap. To 3Hauy, Aa ynpasa tpeba fa faje cBe
Mame NOBOfia 3a NMPHTYXOe Ha CBOj paf. VHyTap TOT - O HBETrOBO) JICIIPaBHOCTH Of] HHKOTa
OCIIOpPOBAHOr aclekTa - MOpa Jia NOoCTOM rpaHuia Koja ompaBjiaBa IOPacT aHraxoBama

oMOyacMaHa xanbaMa Koje cy My IIof{HeTe.

Ha xoHgepeHmmjamMa ce YBEK MOXE H3HOBA HUyTH KOIHMKO je mopacna pajiHa

aHraxoBaHocT oMOyacMmaHa. IToHeKaj| UMaM yTHACAK fa Je CTemame oA TEpeTOM paja, ¥y
TIOTPEIIHOM CMUCIY, npuxBalieHo Ka0 MEpUIIO 3Hauaja HHCTUTYIHje OMOyJIcMaHa.

Mo caga ce Huje OWno yGefBMBOT NPUroBOpa Ha cnemehy, Ha 3anaxamuMa
3aCHOBaHy TBPAKY:

YKOIHKO OMOYICMaH y CBOM JiejioBamby Tpeda aa Gyae edmkacan, oHIa Mopa opoj
;KaJI6H, HAKOH HOTIYHOr CAa3HaBA O HEroBoM MOCTOjamy Y jaBHOCTH, NPU HENPOMEHCHOM
cTamy 3aKOHOJABCTBA ¥ TAKOhe HENPOMEH, EHIX APYITBEHNX H eKOHOMCKHX O[fHOCA, Npe ja
onajia Hero xa Gyfe y nopacry. .

W3 gera ce caja cacToju pajHa aHIaXOBaHOCT omGyncmana? Ha npBom MecTy ce
Hanase NpujeM U nposepa xalby, yKonuko oMOycMaHy HHCY 3ajfaTe U ob6aBe3se Jla CBOjUM
cyrpahjaHuMa, Ha HUXOB 3aXTCB, faje ofaBelITemha U caere. Y CBAKOM cIyuajy, Y KOjeM cy
0BO 1IpaBO U OBa 0GaBe3a GUIU M3PUIUTO yTBpheHn, Morao ce oCMaTpaTi KOHTHHYMpaHU
f1aj| XaqOeHUX MOCTYHaKa a HCTo Tako 1 KOHTHHYHPAH¥ HOPACT HOCTynaka 3a MpYXame
uH(popManuja Wid caBeTa.

Betiita HHECTATYIMja OMOYICMaHa HUje popMaliHo TO3BaHA [ia laje 0OaBeMTEnA 1
capeTe TpahjaHuMa Beh fla HCKIbYUHBO HCIHUTYyje HHUXoBe xkanbe. Pasnor ce Hamasuy TOME
fa 6u HaJIeKHA 06GTacHA JAPXABHE OpraHH, 4Hjoj CTBApHO] HAJJIE)XHOCTH MpHIaja
oMOyJicMaH, y ciy4ajy HacTaHKa MTeTe YCIeq rorpemHsor o6aBeTenha, Morao GuTy ocyhen
pa Haksajy mrere. OBaKaB pU3HK Ha ceGe mpeysuma caMo Mamu 6poj xpabpux obacHUX

[pKaBHEX HHCTUTYLH]A.

T1a unak, gaBampe oOagelnTenha 1 caBeTa YHH JCO0 CBAKOHEBHOI pajia cBakKor QMGYI(CMaHa.




PaHuje cam IOMEHYO jeiHy, Y MeljyBpeMeHy HapaBHO, IPEKHUHYTY NPaKCy HaBohema CBHX
npucnenux clIyxOeHHX ImpeaMeTa y TOKy rofguHe. Tamo je 6mio HOJf CTaBKOM pelIEHH
npegMeTH y 3HadajHOM OOMMYy HasHa4eHO, fla je MOTHYHHM CIy4yaj] pellleH Ha HaduH
,JIpocBehuBame nypeM uH(opMUcamba“.

ITo npaBuny, y ciydajy fAa HHje HafjexaH, oMOyACMaH He Kaxe caMo Jia HUje HajiexaH, Beh
u 360r 4yera Huje, M Hajuemhe Npyxa U o0aBemTeRhEe O TOME KO je HalJIeXkaH IO MPeaMeTy
KOJH je BeMy MOJHET IPEIKOM.

Ha uctu HaunH oMOyficMaH ce Helie Kofi IpoBepe HEKOT IpeMeTa 3aJ0BOLUTH THME
lla Kaxe fla OCTOji HeNpaBUIHOCT WUIM He, Beh fie M cBoOj 3ak/byuyak Ha OCHOBY NpoBepe
npegMeTa M OOpa3sNOXUTU. 3aTUM fake: OH he rpahaHmHy, Koju My je momHeo xaiby,
CTaBUTH Ha pacrojiarame KONujy JOKYMEHTallje Ha OCHOBY KOj€ je 3aCHOBAO CBOJHU CYII, jep
rpahannH He TpebGa caMo jia IpOuYMTa OfJyKy oMOyfacMaHa Beli Tpeba U fja CXBAaTH CYITHHY
ucre. O6pasnoxeHa KOHCTaTanuja oMOyficMaHa Jla IIOCTOjH OCHOB 3a TBPMHY WIH CYyMIbY
rpaljaHdHa a NOCTOjH HENpAaBHJIHOCT MM HENpaBfa, He CTBapa IMPaBoO, ald OHA MOXE
BepoBaTHO Jla TpalaHuHa 3a Io4yeTaK pacrepeTd oceliama MMM CBECTH HEMOLH y OJHOCY Ha
pXkaBy | BeHe ciyre. IpahanuH Moxe GUTH Kajap fja cCXBaTH a, 6apeM y IeMOKpaTHjH, ey
KpajmeM ClIydajy Ap>KaBHU aapaT, KOjH je IETUTUMUTET CTeKao BOJbOM BehuHe ipkaBibaHd,
YCTaHOBHO jeflaH CUCTEM CaMOKOHTPOJIE, KOjH je IIorofiaH ia Npu3Ha OUYMbeHe Tpenike | a
ux npema MoryhHocTuMa oTkioHM. Takole of Belukor 3Hauaja je M KOHCTaTauja
oMOyncMaHa, fia je HaJlJIe)XHH oprad IIPOTHB Kora je MOfHeTa ajiba, 3aKOHATO MOCTYNAao.
OBo pasyMe ce, caMO IIOJi YCJIOBOM, Jla OMOYJCMaH >XaJIHOLly MOXE OIJIYYHO M jacHO Jia
u370XH 300r 4Yera je ApXaBHU opraH y OfHOCY Ha Hera y INpaBy. YKOJHKO ITOHOCHJIAI]
xaJybe cxBaTH KOHTEKCT 3aKOHHMTOI IIOCTyIlama JpXaBHOI OpraHa, OHJa je TO jefaH Kopak
Hampel, OHaj 4MH, KOjU je y cTamy [a rpahaHiHa IOHOBO NOMMPH Ca HETOBOM JPXKABOM.
Orkinamame y3poKa HEMOBepewa IpeMa afnapaTy yIpaBe je jelaH uiH [IOMUpErba, uera ce
HujeJ[Ha HalpefHa ieMoKpaTHja He cMe Bume ofpehu. 3akoHoaBall, mTo je OmmTe No3HaATO
IIAPOM CBETa, HHje Y cTamy fla Tako ¢OopMyIHMIle CBOje HOpMe, la 6M CBaKO MOTrao ofMax fia
WX CXBaTH , U TO KakO IIMPHHY HUXOBE MPUMEHE, TaKo U CBE BapHjaHTe MHTEpIpeTanuje
ucTUX. YrnpaBa OM Mopalla OMTH BOJBHA M y cramy fa rpalaHuMma o0jacHH 3alITO HEHO
IOCTYIIalhe OfroBapa CIIOBY 3aKOHa, OJJHOCHO Jla OfiroBapa CMHCIY HOTHYHOI 3aKOHa KOju
npuMemyje. MelyTiaM, crBapHOCT oKa3yje jour yBeK, I Y CBUM 3eMibaMa, la To, 6e3 063upa
Ha pasznore, (PaKTHYKH HAj€ TaKo.

I'pahanun mMa, GapeM jom 3a [xyxe BpeMe, HOTPeGY Y BEIMKOM MM CyBMIIE
BeKoM G6pojy ciyhajesa, 3a nocpeguukoM u3mely ceGe u apxxaBHe BIacTH, Kojy ocelia xao
Hemrro anonnvuo. On, rpahanun, NPOTHE Kora ce MOpa NMPUMEHHTH 3aKOH WM KoMe ce
JKeJHeHO He MOke JONYCTHTH, HMa HoTpedy nocpefosama u3Mehy ceGe u np:kase, Koja My
yecTo HmoTpecHo yckpahyje oprosop. OBo cazHame M HauHH onxoljewma omMOyacMaHa ca
rpahaHuHOM H NpeMa HEroBoj KAaJ0M HeNocpeaHO OBOJH [0 OCHOBAaHMX W3jaBa 0
oMOyacMaHy Kao napTHepy rpahana, napjaMenTa u BIacTH.

Hasnaxe, ga cy IpeMeTH pElIeHd Ha Ha4uH ,dpocBehinBame nyreM uH(opMucama’
y cTaTHCTHYKOM Jielly u3BemrTaja o pagy Hapopnne agBokarype Peny6nuke Aycrpuje, unju je
IenoKpyr paja Beh OKoO [BajieceT rofiMHa IOfeheH Ha fiBa Jeia, HOTBPYYjy Kao OmTe
KOHCTaTOBaHy 1pakcy (HOTBpleHy y MHOroOpOjHHM U3BEWTajuMa O paay) y papy
MHCTUTYIHje oMOyAcMaHa, KaO MHCTPYMEHTa IIOHOBHOT IOMHUpema rpaljaHWHa ca CBOjOM
NpxkaBoM. BepoBaTHO caMO M3 pasjiora CyBUIIe BMCOKOI pH3MKa JaBama rapaHipja 3a




u3jlaTa HeTauHa oGaBelTema, MHCTUTYIMjH OMGYNCMaHa, ONINTe y3eBINH, HHje M3PUYHTO
HaMeTHyTa oGaBe3a faBama obaBemTena U caBeTa. IIpakca mokasyje Aa unax u y cl1y4ajy ma
OMOY[ICMaH IHMpe CXBAaTH CBOjy HA[UIEKHOCT y NOIVIENY M3BpIIABAA CBOJUX 3ajiaTaka,
YIPKOC (paKTUYKK ¥ M3PUYHTO YTBpLEeHOr o6MMa HAIJIEXHOCTH, He HOIasH J0 IocTymaka

TIPOTHB MECHO HaJIJIOXHUX APXKAaBHHX OpraHa U IPecyia 3a HaKHAJy mTeTe yCIIeNl MOTPEeIHO
faTvx: uHpopManyja. 3aKoHoaBIM OM MOITM cafa Ja CMOTHY CHare fa IipaTte eloXajHu

NpUMEp aycTpHjcKe caBesHe Mokpajune dopapibepr, y Kojoj je yclmocraBmen ylIpaBo 3a
rpaljaHiHa OBaj HEBEPOBATHO BpefaH 3afjaTak JaBama 06aBemTemha off CTpaHe peruoHaJIHOr
oMOyacMana.

Tako mpakca 3aKOHOJABIA y -npeosnahyjyhem 6pojy onpemaba monasm of
OTpaHHYCHa, fla ce He MOXe NOJIHETH HUjelaH 3aXTeB paju Ao6Hjama oGaBemTema, Beh caMo

xKanba, M TO caMo y cilydajy JMYHOT HHTepeca Horojenor. MelyTuM, oBo Tex ompma Kaja
IIPOTHB OHETOT aKTa yIpaBe He MOCTOjU IPABHO CPE[ICTBO MIIM HEMa NPAaBHMX CpefcTaBa Ha

pacmosaramy, ITO je U IOBOJ MOKpeTama xanbe moroheHor mumna npexo om6yncMana. To
3HaWM, J]a 1O MpaBWly MOpa Jla HOCTOJM NpPaBHU aKT NPOTHB KOr'a He MOCTOjH IPAaBHO
CPEeATCBO IPUroBOpa akTy ynpaBe KOjH Ce He MOXe HallafaTH, Ge3 o63upa fja M caMma 1o
ceGH He IOCTOje PpaBHa CPEJICTBA WK CY Beh HCUPIbeHe CBe 3aKOHCKE MOIYRHOCTH.

YKOJHIKO IIONIa3uMO Off IPETXONHO HUTHpPaHe RepuHmIMje oMGyicMaHa I umajyhu y
BUNly Ja OMOyICcMaH camMoO NpoBepaBa xkajGe, mpociehyje uspemTaje u llaje nmpenopyke
IapiaMeHTy, Koju je (HOfylle TEOPEeTCKH, ald He M CTBApHO) opraH Koju KOHTpPOIHIIE
BIajy, aaul CBaKAaKO Ipe M3BPIIMIAL NOIMTUYKMX HHTEHIHUja BJajle, HANPOCTO ce
IlocMaTpady OBe MHCTHTYIHje IPBEHCTBEHO HaMehie yTHCaK [a IOCTOj| CYNAPHUIITBO BIACTH
¥ HHCTHTYLje oMOycMaHa, 6MI0 Ha HAMOHATHOM, PETHOHATHOM WIH OIIITHHCKOM HUBOY.

YTucak pusanuteTa M3Mehy oMmOyjcMaHa M [p)xaBe ce jom Buine nosehaBa, Kajna
oMOyncMaH — y EBponm cBe Bume — pacnionaxe KOMIETeHIHjaMa 0 KOjUMa, Kao Ha npuMep
IpWIMKOM CTBapama HHCTHTYLHje oMmOyacmana y Iamckoj ropune 1954., jomr HuKO HUje
pasMHIBAO, a KOje Cy ce MeljyTHM, Off cBOr yBohema MoKa3sale Kao BeoMa AparoneHe. Pagn
C¢ O pOIMPUBAKBY HANEKHOCTH y Noresy MoryliHoct o6pahama oMGyIcMaHa yCTaBHOM
Cyny, paju NPCUCIUTABaKA JleJI0Ba 3aKOHCKHMX ofipendu (pelie HopMu y- wenunu), Koje je
oMO6yjicMaH OLICHHO Kao morpemHe. JIok ce jow 1977. roube ynpaBo NojaBUiIa enoxajsa
uumeHnna fa je Hapopsoj amBokaTypm Aycrpuje mpusHaTa HaUIeXHOCT [a IIpH caMoj
TojaBy CYMBSH y HOITIeNly 3aKOHUTOCTH HapefGe jeiHOT opraHa yIpase ce o6paTH ycTaBHOM
CyRy paju NpEeHCHNUTHBAamba 3aKOHUTOCTH YICTe, Cajia jefjlaH NpPHIMYaH Opoj MHCTUTYLHja
oMOyicMaHa pacroflaxe HajlexHoumly, HapouHToO Ha OpOCTOpy 3eMaba OuBLIET
BApIIaBCKOr IIaKTa, ald HE caMO TaMo, fa ce o0paTH yYCTaBHOM CyQy W y Be3H ca
MPETNOCTaB/beHOM KOHTpauKTOpHOWlY HEKOT 3aKOHA y OJHOCY Ha yCTaB, WU y OJHOCY Ha
MgljyﬁaponHe CliopasymMe HCTOr NIPaBHOT 3Hauaja, 3a 4dje HOLITOBalke Ce JOTHYHA 3eMiba
o6age3ana. : ; ,

MebhyTuM, He Moxe ce y3eTH U3 BHIE pasnora 3a 030MJBHO HpeTmocTaBKa fa
IIOCTOjU CYNIAPHUIITBO OMOYJICMaHa U BIAcTH Ha OCHOBY YMICHHMIIE Jla [IOCTOjU jefHa TaKBa

KOMIETeHIM]a, KaKBa je KOMIIeTeHIHja oMOyicMaHa 1a TIIOJIHOCH 3aXT€B YCTaBHOM CYy pajil
KoHTpolne npasHuX HOpMH. ITapmamenT dopmanno ycBaja 3akoHe, ad jefiBa fa pajd Ha
u3pajin MCTUX, Bell ce W3pajia 3aKOHa OfBHja y OKBHPY ONEJbema 3a H3pajy npomnuca

MojefuHMX ~MuHHCTapcraBa. 360r Tora lie ykupjame HeKe 3aKOHCKe OApente yBEK Ipe




IOTONUTH BIARY KOja je MHUIpasia HCTy, Hero NapiiaMeHT, KOjH je YCBOJHO 3aKOH. Ykonuxko
npaBHa pafma oMOyAcMaHa JOBefle 0 yKufama 3aKOHCKE ofpenGe U THME JOBEfEe JO
KOpexIuje NpaBHE HOpPMe, OHfa OMOYACMaH NOCTaje nmoMohnuK 3akoHofaBcrBa. IIpema
TOMe, OCTaje YTHCAK pHBAIUTETa, ajld IIpe Y ONHOCY Ha OpraH ympase KOJM j¢ INPpHIpeMIo
npepior 3akoHa. Kao mTo caM Beh paHHje HaBeo Ja oMGyncMaH Tpeba He caMo J1a HpaTh
IpaBHY CUTYyalHujy Beh M Mopa U fia ce yHO3HAa ca HOM, BaXU U Y oBoM cnyuajy. Huje mu

[I03HAT HUjefjaH OMOYICMaH KOjH je, Ha ONlAK HAYMH, NPeJ YCTABHUM CYJOM WHMIPA0O
HOCTYIIaK 32 KOHTPOJy HEKE HOPME.

I'paljanuma 3emama wianuna Casera EBpomne cToju y Be3su ca rope petcHUM Ha
pacronaramy 1 MOryhHOCT HHMBHYaNHe KaiGe EBpONcKoM Cyfly 3a Jbyjicka npasa, a Ipen
KOJUM Ce, CAacBUM NPUPOJHO, MOXKE HCTaKHYTH M CyMiba Ha HEyCTABHOCT HEKE HOPME, WIH
KOHTpPaUKTOPHOCT HekKe HopMe ca EBPOIICKOM KOHBEHIMjOM O JbY/ICKAM [IPaBUMA.. Beoma
peTKo he HAlMOHANHA 3aKOHO[ABCTBA NPEHBHMCTH IHPY Jenesy JhYICKUX Mpapa HETo Ji
oHa rapaHToBaHa EBpOTCKOM KOHBEHUUjOM O JbyACKHM mpaBuma. Moxe ce Ha OCHOBY
jocajalimer HMCKYCTBa IMOJa3dWTH Off Tora fa lie IpeKop 3akoHOMaBUy Off CTpaHe
HAIFOHAHOT YCTABHOT Cy[ja IMATH Mame [OCHEHUIle HETO IIPEKOp MelyHapONHOT CY/a. Oso
je MeljyTM, caMo jefiaH aclekaT KOMIUIEKCHe Matepuje ,OOpahame oMOyacMaHa yCTaBHOM

cyny”.

Kou¢umukT y Be3sd TyMauema HEKe HOpME y NPaKTHYHOM pajy jenHor omOypcMaHa
Hajuemhe MPOW3WIA3M M3 [Mjajiora ca ynpaBoM, Koja je IPUMEHHIa jenHy HOpMY, KOjy ¥
HajMamy pyKy MOJHOCHIIAI xanbe cxBaTa [ja je IpOTyMayeHa Ha HEroBy IMTETY U KOjH ce
o6paTio oM6yficMany. Moryhe je fja he oMGyfcMan cMaTpaTH Aa je TyMauerme HOpMe OpraHa
ynpase CypOTHO yCTaBy Ml EBPOICKOj KOHBEHUHjH O JbYACKHAM NpaBUMa, all he, cBaKako,
oprasy yIpaBe CyNpPOTCTABHTH COIICTBEHO CTaHOBHIITE, jeflHY ca YCTaBOM ycknaheny
MHTepIpeTaunjy. YKOIIKO He fojje o Tora ja jefiHa cTpaHa yGenu Apyry y Ta4HOCT CBOTa
CTAHOBHWIITA, OHJA je OMOyACMaHy y CiIyuajy fAa je HajJiexaH, OMOryheHO fa 3aTpaxi
oHOWEe OfIyKe Off cTpaHe ycraBHOr cyfa. Ilpu Tome he monasuTH O YHILCHHUIE A CC

pajy O MOrpelHOM TyMaduChy HOpME Ofi CTpaHe ylipaBc n OpCAIOXUTH Aa yCTaBHHU CY[{ cTaBu
BaH cHare WHKpHMHCAHM JE€O0 HOpPME, YKOJHMKO ¥ 3apcTa HOpMa OpraHa ynopase uMaja

TyMaueme JaTor cajpkaja. Mehyrum, o hie IOJHETH U CBOje TyMauese, 3a KOje cMaTpa fia je
CaryiacHo ca ycTaBoOM. Y KONMKO YCTaBHH CyJ| IPUXBATH HErOBO TyMadehe, OH Hehe YKUHYTH
HOpMY, MOIITO U TyMadueme carjacHO YCTaBy Npe3cHTOBaHO OX oMmbyfcMana Moxe OUTH
OCHOB 3a TyMaueme HOpMe, UuAMe YIpaBH He OcTaje BUIE MaHEBapCKOT IpocTopa Jid ce
CYIpOTCTaBH aprymeHTHMa oMOyicMaHa. Oma he MopaTu Jla  TIPUXBATH TyMatuCme
oMOyfcMaHa, YKOIHKO He XKelIM Jla Ce U3JI0KH ONAacHOCTH, 1a BeHa OfiIykKa 6yne o6opena y
IIOCTYIIKY Ipejl HajIeXKHUM MHCTaHIlaMa Wi Gyfe YKHHYTa Ha ApYrid 3aKOHOM npepBubeH
HaunH. YKPaTKO pedeHo, oBa "KpyHCKa KOMIIeTeHnuja" oMOyficMaHa IpecTaBiba CPeACTBO
3a OCTH3aBmE 3aKOHATOr M 3a rpaljaHmHa ojakmasajyher Tymauema. YKOJHMKO TO HUje
Moryhe, OHJIa BErOBa HAVIEKHOCT fAa MOXe IOJHETH 3aXTCB 3a MPEUCHUTHBAKE HOPME
CBAKAKO JIOBOJHU IO pa3jallmersa, a y CIyuajy yKuAama jeJHOT fiella HOpMe, ycue] H3HeTHX
apryMenaTa oMOy/ICMaHa, N0 OTK/amama HecarlJaCHOCTH HOpMe ca crapujoM HOPMOM, 3a
yyje MOMTOBAkE IIOCTOjU ycTaBHa 00aBesa.

Buio je Beh peun o ToMe, fia je BaxHO, Kako oMOyAcCMaH cxBaTa CBOjy Ha/JIeXKHOCT 1
KOJIMKO BOJbE TIOKA3yje, ia BU/IM WIM He BUAH HENPaBUIHOCTH. AJH Takolje je BaXXHO KaKBe
CocoBHOCTA - IMocelyje oMOyAcMaH Ja youHM CTBapH, KOje  MOXe Yy OKBHUPY CBOJC




HaJJIeKHOCTH la y3Me Kao IOBOJ| 3a Npefly3uMabe paiibl, 3a Koje je opinamheH. YcTaBoM 61
Tpebalo NpejBUNIETH, Jia ce 3a OMOY/ICMaHa, Kao je[HOT Off HAjBUINMX CIIYTa JPXaBe, MOXKE
IIOCTABATH CaMoO JIMYHOCT KOja IMOcejlyje HOBOJBHO IPENyCiioBa 3a ONTHMAIHO H3BpIIaBamke,
Takolje ycraBom Jedunmcanux, 3afataka. [la 6u omOyacmManm 6uo npuxsaheH oOff
CTaHOBHMIITBA KaO HEH NOBEPEHMK, OHJa MOpa H Jla MCOYHH H npefycriose 3a TO, fia
rpahaHiH MOXe UMaTH NoBepeme y mera. IlpeMa MojuM 3anaxamnMa HEje ce NOTBPUIIO,
HHATH C€, caMo 110 ceOu IMoKasajio IIOBOJEHUM IIO yrilef oMGyAcMaHa, ja ce OBHM 3aJaTKOM
sanyme’ﬁonnmqapn 3a Koje MHaue He Gu Bule GMIIO (pyHKIHje Ha pacmonaramy. IIpapHa
npaKca EBpOHCKOI‘ CyRa 3a JbyJicKa IpaBa I10JIa3yu Off Tora fia Beli y OfHOCY Ha MOCTaBJhakbe
cyauja Mopa OuTH H3GerHyTOo Beh caMo IOCTOjame NpPHMBHNA NPHCTPACHOCTH WM
Hpeny6eljefba. A 3ap T0 He Ou Tpebano fa Baxu ¥ 3a PpyHKIHjy oMGyacMana? IlonmTuuapu
KOji €a 'HMeHOBameM Ha (QyHKIujy oMOyAcMaHa [oOHjajy mo6po JOTHpaH IPHXOJ Y3
TIEH3Ujy WO ca OBOM (byHKIMjoM OuBajy oGemrehenu 3a ofnasak M3 MOTUTHYKOT XHUBOTA

HHCY, yIpaBo IIpeMa MUIULeBY EBponckor cypa 3a jpyfcka npasa, NOROOHM KaHOUAATH 32
¢pyHK1IHjY oMOycMaHa.

Ha xajnocr, HeMa jom KOHBEHIHje O MUHHMYMY cCTaHjapja Koja ce OflHOCH Ha
MHCTHTYIU]y OMOYAcCMaHa ¥ HHCY CTBOPEHHU OKBHPHH YCIIOBH 32 OCHOBAHO IIPHXBATAE jefiHE
[eTI0TBOpHE HHCTUTYDHje oMOyacMaHa. Ja caM Tako HewTo Beh MHUIMpao Ope BUIIE TOAUHA,
anu fo cafa oBo jom Huje mpmxpaheHo. Capma mocroje jBa oxpaGpyjyha npefsHaka 3a
pasbujame neqa:

1. Onmynomohenuk 3a Jbyicka npaa Pycke degepaunje, npog. ap Oner MupoHOB je y
OKBHPY CBOje HHCTHTYLIHj€ a0 Jla Ce U3pafH NPEIOr 3aKOHA O MUHMMYMy CTaHAap/a

3a OIyHOMONCHHKa 3a JbyJicKa npaBa y cyGjekTuMa Pycke denepanyje u UcTH ynyTHO
Aymu. Y BpeMe cacraBipama OBOT pa3MaTpama Taj ce IpPeIOr Haja3uo Ha
pasMaTpamy Ha HUBOY Of0Opa 3a ycTaBHA IUTAamkAa.

2. Capammu omOyncman Ilomcke, nmpod. mp Llon mpepnoxmo je fa ce Tema
KOHBCHHI/I_]C O MHHUMYMY CTaHIapjia 3a MHCTUTYLHje OMOYICMaHa YBPCTH Y JHEBHHU

pen jaHyapcke CefiHuIle NpeficefHMNTBa EBporcKor oMGyicMal HHCTUTYTA.
3a o6e uHHIHjaTHBE O0jEKTHBHU OCMAaTpay Moxe GHTH caMO 3aXBalaH.

llta 61 caja TpeGano UWMaTH Ha yMy Kako 6H TaKBa KOHBEHIHja OCHTypala yIOry
oMOynicMaHa Kao ACIOTBOPHOT CIyre 3aKOHa, Blafie ¥ rpahanuna? MamkaBocTu youeHe y
OKBHpY HHCTHTYUMja OMOY/ICMaHa M y Be3H JIMYHOCTH oMOyficMaHa TOBOJie Me fI0 yBepema Aa
Ou Tpebalo U3pagUTH OKBUPHE perynatuse 3a ciefehe obmacTu:

1. yreMepuBame npaBHOr OCHOBa HHCTHTYLMje OMOYICMaHa y ycTaBy,

2. perynucame I0jeJHHOCTH (byHKuH]e I/IHCTI/ITyHI/I]e oMOycMaHa CBaKakKoO jeHAM
3aKOHOM,




3. omic MO3UTHBHAX M HETaTHBHHX IPeJyciIoBa 3a MOCTaBIbEILC oMOyAcMaHa,
4. yrBphuBame peher kBopyMa ymecro Tpocre BeliHe 3a n3bop oMOyACMaHa,

5. Behy KBOpYM 32 OIIO3MB HETO 3a I10CTaBJhAbLE oMOycMaHa,

6. jacHa npaBHIIa 32 OTO3MB OMOY/ICMaHa,

7. HaBame UMYHHUTETA H HpI/IBI/IJlCI‘I/Ija Yy 3aBUCHOCTH oJf Tora pga cTEIICH pa3Boja
ApxaBe TO 3aXTeBa WM olpaBiaBa,

8. miaTa Koja HCKJbydyje CKIIOHOCT Ka KOpynuuju,
9. 36pumaBare oMOyicMaHa HaKOH OfyIacka ca dpyHKIH]E, L
10. rapaHTOBame rpaljaHuHy HajiIakier IpACTyna MHCTUTYIHj! OMOycMaHa,

11. na ceMImTE UHCTUTYIMje OMOYACMaHa He GyQie y OKBHApPY YIpaBe

(monosaj IpOCTOPHja).
12. HagnexunocTu oMOyficMaHa:
a) paBame obaBelITCHa U CaBeTa,
6) mpoBepa xkajnOu Ha OCHOBY 3aXTeBa,
B) IpoBepa IPETIOCTaBBEHUX HeraBI/IJIHOCTI/I ex officio,

r) npaBo Ha flaBarbe Iperopyka ca 06ape30M NpuMaola Ha faBama
ojiroBOpa Ha IOJHETY IPENOPYKY,

Z[) npaBo/o6aBesa 3a [TOJHOoIIEHa PCAOBHUX U BaHpeHHX I/IBBCIIITaj a,

1)) mpaBo Ha IIOJHONIEKHE 3aXTEBa 32 NOHABILALE CY[ICKHX IOCTyNaKa

CXOJHO 3aXTeBHMA U CTamy pa3Boja ApYmTBa U APXKABe,

e) IIpaBO Ha HOJHOWIEHE 3aXTeBa 34 HpeI/ICIII/ITI/IBaH:e HOpMH




HaJJIEXXHOM KOHTPOJHOM Cy1Yy,

) TIOJIHOLISH-E 3aXTeBa OfiroBapajyhnM cyoBIMa pajiu IoHOIIEHa OJTyKe

y ciopoBHMa HAVIEXKHOCTH Ca opraHuma yYipase,




3) NOBE3UBAKC Ca OCTajIuM BpXOBHAM ApXXKaBHUM oprangMma (HIIp ycTaBHA

cy/l, BPXOBHH Cy[IOBH IO KPHBAYHUM U rpahjaHcKuM CTBapuMa,
BpXOBHM YIPABHH CYJI, BpXOBHH KOHTPOJIHU OpraH, BPXOBHO jaBHO

TYXIUIAMTBO) Pajiil PacBET/bUBabA ITHTAMRA OfY 3Hayaja 3a paj
oMOyicMaHa, o MUTambIMa Koja y CyIITUHY He cTajiajy y BeroBy

HaTJIeXHOCT,
13. oGaBe3a fja TpahaHuHY, IpeMa CTamy CTBApH, CTOjU ¥ JIMYHO HA pacrofaramy ,

14. mpepoxpaHa, fia ce OMOyficMaHa LITO je Moryhe BuIIe pacTepeTH
AMMHHHACTAPTUBHHX IIOCIIOBA Y OKBUPY cBoje uHcTHTYLHje (Ge3 063upa Ha HErOBY

KOHAYHY OfFOBOPHOCT) KaKO G} MOTao0 fia Ce NOCBETH CBOM pajiy y CBOJCTBY R

oMOyfcMaHa,

15. rapanToBame cl1000fe y TMOrIefy npasa HapefOK U He3aBUCHOCTH oMmOyficMaHa —
rakolje myTeM CONCTBEHOTr OyleTa H rpasa u36opa cyxGeHor 0co6pa

16. mpaBo OMOYACMaHa Ha UCTYName NPY pasMaTpamby ’HErOBUX M3BEINTaja Y
j1apaMeHTapHAM ORGOpHUMa U Ha IUICHApHIM ceHAIjaMa TTapiaMeHTa,

17. 3aGpaHa CyCHeHfOBamwba MHCTHTYLMje OMOyIcMaHa yciel yBOherma BaHPETHOT
cTama WiIN paTHOT IIpasa,

18. 3abpaHa U3y3uMam-a U3 Ha[TIeXHOCTH Off KOHTpoOIle OMOyAcMaHa

CTpaXxapCKuX ciyx6u (HIIp. HOJHAIHje, 3aTBOPCKOT 06e36eherma, BOjHe nounyje).
(OBo je max camo 610 pUMeEp jenmHor Ha6pajaﬂ>a, a HIKAKO HCIPIHO Habpaj ame.)

Huty je npaBwio fa NOCTOjM WfeasaH NOMHTHYADP, HUTH unealqHa fpxasa, Hieanan
oMOyicMaH I Ufealial JOBeK. Jom yBeK Biafa caMosbyOibe Ha CBUM HUBOMMA, joll YBEK
XUBMMO Kao JbyA¥ KOjUMa JbYACKO H CyBUIIE JHYACKO 3aKiamajy MMOTJie[l Ha HACAIHO
npymTBo. IlocToje MehyTuM 1 AparoueHn HaroBelrTaju 3a cBe 60y 1 npujaTHIjy 6yRyhHOCT
Jenan npumep 3a To je EBpomncka KOHBEHIMja O JbYICKUM IpaBuMa Kao npaTuial 3eMana
NOTIHACHANA Y jefHy CpEeTHHjy i GapeM cHonwpuBHjy GyayhHOCT. 300r Hera ce HE ou
KOHBEHIHjOM O MHHUMYMY CTaHiapjia WHCTUTYLIHMje oMOyacMaHa IIPHROAA0 jom jeman pesmh
cnuiu cpehnuje GynyhHOCTH.




TakBa KOHBeHIMja Morja OU la IOMOTHE [a Ce CIpeud fa nocroje Mohuunu Koju Gu
6uny y MOryiHOCTH ia CBOjUM HapOjuMa U ApxkaBaMa NpeficTaBe HeKor ciaGor oMGyicMaHa
Kao MOhHOT 3alITUTHHUKA IpaBa rpahana. To Baspia He 61 Tpebano y 6nuckoj GypyhHoCTH Ia
6yne Bulie Moryhe.

Y Jlayrepaxy, 28. genem6bpa 2002. rogune

(Mp mp np Huxonayc IIBEPLIJIEP)




