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Ombudsperson’s remarks

Based on Article 135, Paragraphs 1 and 2 of the
Constitution of the Republic of Kosovo and on
Article 27, Paragraphs 1 and 2 of the Law on the
Ombudsman, | hereby submit you the annual report,
the twelfth from the Institution of the Ombudsman of
the Republic of Kosovo which includes the period of
1 January - 31 December 2012.

The presentation of the annual work of the
Institution of the Ombudsman includes all its
segments that are presented following a logical
listing based on the constitutional mission of the
Institution of Ombudsman: protection, supervision
and promotion of human rights and freedoms. The
presentation of the situation of human rights and
freedoms in Kosovo and the development directions of this situation based on data collected
and archived by the 10, and also on information and testimonies collected by other primary
and secondary sources, which is the main postulate presented by this report.

Fundamental human rights and freedoms constitute the basis for the rule of law in the
Republic of Kosovo. Legal justice, admissible and applicable in practice, for all individuals
without any distinction in the entire territory of the state constitutes the basis of a rule of law
state. Unfortunately in Kosovo these essential pillars of the rule of law are continuously
impaired and continue to be frail in each area of life.

A direct consequence for the failure of state mechanisms to be involved in the justice delivery
area is the lost confidence and trust in the rule of law. This lack of confidence expands from
the poorest and most vulnerable masses to the most senior state officials. Further, in the
Republic of Kosovo, the justice of the state is selective. Instead of mending it further deepens
the rift between the unprotected citizen and the state, regardless of the latter’s fundamental
and only duty being to protect the citizens.

Loss of confidence in the rule of law and failure of state mechanisms to be engaged in
improving this situation indicates the lack of awareness for the improvement of the situation.
This situation strengthens the position of the group that violates the human rights and
freedoms in the face of the ever more vulnerable citizens.

Lack of institutional awareness for the application of the laws and establishment of a rule of
law is being accompanied by a tumult that is affecting every pore of the legal system in the
Republic of Kosovo. Citizens are increasingly losing their confidence in the justice
mechanisms in Kosovo, which is resulting in larger and more dangerous consequences —
increasingly more attempts to self-justice on the part of citizens. Unfortunately this situation
is leading to a legal anarchy that is engulfing all areas of our society. Meanwhile, we notice
an increasing deterioration of relations within the society and between individuals.



The Ombudsman has given and continues to give recommendations to improve the
shortcomings and errors noted. Unfortunately though the absence of the influence of the
Ombudsman’s recommendation to the state institutions is evident, as a large part of though
regrettably do not make even the slightest attempt to improve this situation.

Failure to apply and ignoring these recommendations by the same institutions that are
entitled to apply the laws and create opportunities for the citizens to resolve their problems is
extremely concerning.

The Institution of the Ombudsman is constantly engaged in improving the situation through
its findings of various violations and recommendations on how to avoid those, through its
continuous communication with the respective institutions and through mediation between
these institutions and citizens. In fact, the ombudsman does this in spite of the negligence of
the institutions to create a good climate for human rights and freedoms.

The tendency of different state institutions to minimize the role of independent national
institutions in general, either by disregarding their findings or failing to apply their
recommendations or even by making unlawful attempts to impair their constitutional
independence is very concerning.

This is happening to the Institution of the Ombudsman which fights for creating a climate
where citizens of the Republic of Kosovo can resolve their problems based on the constitution
and the laws. Unfortunately though, in spite of achieving some modest results, a lot remains
in the wish list.

In spite of numerous obstacles, the 10 has made important steps to offer services to the
citizens and other people in need. Apart from the opportunity to file complaints utilizing all
methods of communication, directly in the offices of the Ombudsman, every work day, by
mail, by email, through family members or attorneys or even by phone, the 10 has organized
Open Days to provide direct meeting opportunities once a month to all people in need in all
municipalities of the Republic of Kosovo, mainly in he buildings of municipal assemblies.
Also, with the goal of increasing transparency for the citizens and all complainants, the
Ombudsman responds in writing to each request addressed to him.

Although all these actions result in a significant workload for the 10 associates, the increase
of trust and confidence of the citizens and some state institutions in the work of the 10 is
satisfactory for the 10.

From 1 January 2012 until 31 December 2012, the 10 has received 1670 cases in its head
office in Prishtina and regional offices, which consist in complaints or requests for legal
advice and assistance. Of those, in 377 cases these individuals have met in person with the
Ombudsman or his deputies during the “Open Days” held in the reporting period.

The largest number of cases investigated by the Institution of the Ombudsman in the
reporting period were mainly related to: the right to fair and impartial trial, health and
social protection, the right to legal remedies, protection of property, the right to labor and to
exercise the profession, right before the law etc.
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Unfortunately, a large number of complaints concerns unfair decisions with elements of
corruption and forgery, which implies injustice on the part of those people who are expected
to deliver justice in the country. In spite of undertaking actions to fight this phenomenon by
the judiciary, based on the 10 data in general we have no improvement in this respect
compared to earlier reporting periods.

A considerable number of complaints, a number that is ever increasing, concern the failure to
provide legal regulative for pensions, health insurance, inappropriate health protection,
absence of medicaments from the so called essential list in the public health institutions.

An area of complaints that is accompanied by serious consequences for human relations, and
where we note a serious failure of the justice system — either due to excessive delays or due to
failure to execute final court decisions or even proved forgeries is the violation of the right to
property. In these cases, when the state justice pushes people by the wall of justice, they end
up taking justice in their hands.

Another area where we note a tendency of increased number of complaints is the failure to
protect the living environment — either due to continuous deterioration of the situation in this
area, or due to an increased awareness of an increasing number of citizens on the intolerable
situation, which have resulted in a more frequent reaction on the part of the citizens, which
constitutes a more conscientious and courageous concern of the citizens.

Another concern for the Ombudsman is the security situation in the Republic of Kosovo.
There is a significant increase of the number of murders by weapons.

Freedom of movement in the northern part of Mitrovica and in the municipalities of
Leposaviq, Zubin Potok and Zvecan continues to be almost entirely restricted for the citizens,
especially the individuals of non-Serbian ethnicity and also for the public authorities of the
Republic of Kosovo and international institutions. The same goes for the physical security.

A very serious situation with regards to the freedom of movement is noted in the traffic. In
urban centers, apart from sidewalks being occupied by inconscientious parking of vehicles,
an intolerable irresponsibility and chaos is also noted in driving vehicles both in urban
centers and national roads. Apart from directly endangering the lives of people with fatal
accidents, sometimes freedom of movement of pedestrians is limited, especially that of
children, the elderly and people with disabilities.

The serious economic situation in the country affects the majority of the citizens of the
Republic of Kosovo thus directly influencing on the quality of their lives. Lack of perspective
for the youth and the situation of the retired are especially concerning. In this respect, the
Ombudsman asks from the Assembly of the Republic of Kosovo to adopt a Law on Invalidity
and Pension Insurance. We also repeat the request for the inclusion of the Convention on
Economic, Social and Cultural Rights in the framework of the Constitution of the Republic of
Kosovo as one of the international instruments for the protection of human rights and
freedoms directly applicable in the Republic of Kosovo.

A special concern for the Ombudsman is the structural isolation from the public life and
consequently, self-isolation of the Ashkali, Roma and Egyptian communities. The current
attempts of the public authorities in the Republic of Kosovo, including of the Institution of the
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Ombudsman for a true integration of these communities in the public and social life, apart
from some modest improvement in the housing and education area have not yielded any
desirable results.

The Ombudsman, with the purpose of improving the situation of human rights and freedoms
in all special cases when a violation of these rights has been established, has included in its
annual and special reports the appropriate recommendations for all public authorities —
ministries, municipalities and all responsible public other agencies. Unfortunately though in
this respect we are faced with a failure of public institutions. Until now, the Ombudsman has
not received any information or notification from any institution whether its systemic
recommendations have been implemented. Such practice is repeated every year and as such,
is very concerning.

Since the application of the law is the main premise for the functioning of the rule of law, in
the Republic of Kosovo the failure to apply the laws is the worst institutional wound in spite
of modest attempts. This is the main indicator for the loss of citizen’s trust in the state
institutions, for which the application of the law is both a legal and constitutional obligation.
Meanwhile, this loss of trust places the Ombudsman in a position that the institution is the
receiving end of requests for justice to be delivered. This is happening exactly due to the
failure to apply the law in most cases and due to violation of the law in special cases by the
majority of state institutions.

The Ombudsman will continue to identify and highlight actions or lack thereof, that are either
undue or unlawful, by public authorities in order to strengthen the role it has in building a
society that is based on the principle that all are equal before the law. However, regardless of
all these actions and attempts to improve the situation of human rights and freedoms it must
me emphasized that the Ombudsman does not deliver justice. It is the state institutions — the
courts — the ones that deliver and apply justice. The state institutions are the ones that should
not violate the principles of justice because if they do so then they have damaged the
necessary essence for the functioning of a free and democratic society. This should not be
allowed!

The hope for a better future, although faded and infringed, is not entirely lost. There are some
hope-inspiring attempts to enforce the rule of law. However, the Ombudsman, in spite of its
dedication and individual and social responsibility, requires in particular institutional and
legal dedication and responsibility from public authorities with regards to their actions or
lack thereof.

Being the overseer of the application of the constitution and the laws for human rights and
freedoms for the citizens of the Republic of Kosovo, the Ombudsman is also the entity that
throws light upon cases when citizens are deprived of any of their rights, and also criticizes
the public institutions when they act with disregard in applying the constitution and the laws
for their rights and freedoms.

The Ombudsman hopes, and also insists that all public authorities and organizations that
exercise public authorizations in the Republic of Kosovo to take into consideration the
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findings of the Ombudsman and to implement the recommendations made in the annual
report or in the special reports.

The Ombudsman continues to remain loyal to the principle that good governance is a right of
the citizens and an obligation of the elected public authorities and therefore continues to
remain dedicated to the protection of human rights and freedoms and to good governance.
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1. INTRODUCTION

1.1.  Ombudsperson Institution

Constitution of the Republic of Kosovo, precisely articles 132-135 define the Ombudsperson
Institution (Ol) as constitutional category. Ombudsperson Institution monitors, protects and
promotes the rights and freedoms of individuals from unlawful and improper acts or failure to
act of public authorities, but of other bodies and organizations as well that exercise public
authorities on their account.

1.2. The mandate of the Ombudsperson Institution

The Constitution of the Republic of Kosovo and the Law on Ombudsperson determined the
competences of the Ombudsperson Institution, receiving and investigation of complaints from
every Kosovo citizen who claims that his/her rights and freedoms have been violated by
public authorities in Kosovo.

Ol is independent in exercising its duties and does not permit any instructions or intrusions
from other bodies, institutions and authorities that exercise state power in the Republic of
Kosovo. Every institution, body or other authority exercising legitimate power of the
Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall
submit all requested information and documents in conformity with the law.

The principles on which Ol bases its work are impartiality, confidentiality and
professionalism.

In the scope of its legal and constitutional competences the Ombudsperson undertakes
investigations for the complaints lodged by any natural or legal person regarding claims on
human rights violation foreseen with the constitution, laws and other legal acts as well as
other international standards on human rights and international conventions, specifically with
European Convention on Human Rights (EKHR). The Ombudsperson can conduct
investigation on its own initiative (ex-officio) if proves, facts, evidences and indications
obtained offer sufficient base for human rights violation. It is worth mentioning that the
Ombudsperson applies mediation and reconciliation and can offer good services to Kosovo
citizens residing abroad.

Ol does not intervene in cases that are ongoing in courts, apart from unreasonable lengthy
proceedings or vivid misappropriation of power. Ol also is not involved in investigation of
cases which deal with disputes between private persons. On the other hand Ol can initiate
issues with the Constitutional Court of Kosovo in compliance with the constitution and Law
on Constitutional Court.
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Ol has significant legal responsibilities as well: not solely to investigate alleged human rights
violation, but also to get involved for their resolution; to disclose the human rights and to
inform the Government, the Parliament as well as other responsible institution of the
Republic of Kosovo on issues relating to protection and promotion of human rights and
freedoms; to publish information, notifications, opinions, recommendations, proposals and
reports; to recommend promulgation of new laws by the Parliament, amendments and
alternations of laws as well as promulgation, amendment or alternation of sub-legal and
administrative acts by institutions of Republic of Kosovo; to compile annual, periodic and
other reports on human rights and freedoms situation in Republic of Kosovo; to recommend
harmonization with the national legislation with international standards on human rights and
fundamental freedoms as well as their efficient application; to cooperate, in compliance with
Constitution and legislation in force, with all organizations, national and international
institutions that deal with protection of human rights and freedoms.

Among main objectives of Ol is establishment and development of the culture of good
governance and administration that requires professional, efficient and effective
administration, transparency, accountability and responsibility of public administration
towards citizens and rule of law enforcement. This entirely refers to judicial system and other
government institutions and bodies as well.

Ol is committed to improve the image of public administration, judicial system as well as of
other state institutions and bodies. Such commitment enables citizens to figure out that they
can rely on this institution and that they can lodge their complaints against administration,
based on simple, free of charge procedure. Complaints submitted with the Ol might refer to
actions, inactions or decisions of public administration, that complainants might find them
erroneous or unfavorable. When reviewing such complaints, actions undertaken by the Ol
legal professionals consist on provision of legal advices through requesting data from public
authorities, courts and other important institutions regarding the complaints lodged and
regarding monitoring of particular court procedures. Ol submits requests for prompt
provisional measures for cases that require immediate actions.

When letters aiming to intervene and mediate result unsuccessfully, the Ombudsperson can
issue reports, offering evidence and public presentation on violation of human rights or of
applicable laws, jointly with recommendations for the public institutions, in order to avoid
violations. The report is the final method of institution for advocacy, while copies of it are
submitted to the authority committed the violation, to Kosovo Assembly and other relevant
institutions.

Recent years OI has established Children’s Right Team, Gender Equality Unit and Anti-
Discrimination Team in order to cover fields that involve specific issues of some human
being groups, whose rights are considered to be most vulnerable in Kosovo. After
appointment of deputies of the Ombudsperson, other specific units have been established,
presided by them. Thus, within team against -discrimination the following units are
functional: children’s rights, gender equality (including trafficking of human beings and
violence), people with special needs, community rights, social issues and the unit of human
rights of people belonging to LGBT group.
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Legal department comprises from: the Unit for coordination of the work with the Assembly
of the Republic of Kosovo, Unit that coordinates and brings issues with the Kosovo
Constitution Court, Unit that assesses compatibility of laws and sub-legal acts, Unit for
investigation of complaints for access to public documents and the Unit for periodical and
annual reporting.

Executive department comprises from the following units: investigation of complaints against
presidency, investigation of complaints against the government, investigation of complaints
against independent agencies, investigation of complaints against public enterprises,
environment protection and National Mechanism for Torture Prevention while establishment
of Business Unit and human rights is being planned as well.

Units in the Judicial department are: investigation of complaints against judiciary,
investigation of complaints against prosecution, investigation of complaints against Judicial
Council, investigation of complaints against Prosecutorial Council as well as investigation of
complaints against Judicial Institute. While in Public relation department the following units
are functional: cooperation with civil society, cooperation with foreign organization in
Kosovo, cooperation with donors, materials and publications as well as trainings and
conferences.

1.3.  Access to the Ombudsperson Institution

Every working day Ombudsperson receives complaints from the citizens who claim that their
rights have been violated. They are hosted by Ol legal advisors who handle the cases
professionally, carefully and with confidentiality.

In order to facilitate access of Kosovo citizens the OI, apart from the Head Office in
Prishtina, has established regional offices in Gjilan, Pejé, Mitrovicé, Prizren and Graganicé.
The regional office of Ol in Mitrovica has established its sub-office in the northern part of the
city. Personnel working in head office and regional offices expose high level of
professionalism and all of them are on citizens’ disposal to respond to ’their requests and
complaints as well as to protect their rights which allegedly have been violated. Ol plans to
open other regional offices in Ferizaj and Gjakové.

Citizens can lodge complains each working day in Ol (Monday-Friday) from 8:30 - 15.00.
For urgent cases citizens can show after the working hours as well.

Organization of open days is another way of easy admittance of citizens by Ombudsperson
and his deputies. They are arranged in Prishtina (twice per month) as well as in other
municipalities of Kosovo (once per month). The citizens of respective area are informed by
officials of the regional offices regarding the open days by publishing the dates in the
respective municipalities, through local media as well as in the official Ol web-site.

Another easy access to Ombudsperson is through e-mail that is mainly used to submit
complaints from citizens living abroad. There is free of charge telephone lend line in the Ol
head office for urgent cases but ordinary cases can be reported as well.
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Bearing in mind that people with restricted freedom of movement have limited access into the
institution, OI officials perform regular visits in all prisons and detention centers in Kosovo.
In order to enable direct communication with the detained persons, in cooperation with
authorities of Correctional Service in Kosovo as well as responsible authorities of prisons, Ol
in 2004 has placed complaint boxes in vivid places in all prisons and detention centers of
Republic of Kosovo, which are opened solely by the Ol representatives. Such practice has
shown that the boxes placed in the prisons, actually in detention centers, have made easier
setting the first contact of prisoners and detainees with the Ombudsperson Institution. Such
boxes are placed in Centers and Institutions of Mental Health that simplifies patients’ access
to the Ombudsperson Institution. These Centers and Institutions are visited regularly, on
monthly bases by Ol representatives.
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2. Human rights and freedoms in the Republic of Kosovo

2.1.  Direct application of international instruments and agreements

Liability of each state, especially of those pretending to be democratic, is safeguarding and
respect of human rights and freedoms. Thus, states should abide with international
instruments and agreements on human rights, which mean their endorsement and application
as well.

Constitution of Republic of Kosovo contains some of the most important international
instruments and agreements that are directly applicable in Kosovo. In cases of disparities they
prevail towards legal provisions and other acts of Kosovo public institutions.

Constitution of Republic of Kosovo explicitly guarantees direct application of the following
international instruments: Universal Declaration of Human Rights, European Convention for
Protection of Human Rights and Fundamental Freedoms and its Protocols, International
Convention on Civil and Political Rights and its Protocols, The Council of Europe’s
Framework Convention for the Protection of National Minorities, Convention on Elimination
of all Forms of Racial Discrimination, Convention on Elimination of all Forms of
Discrimination Against Women, Convention on the Rights of the Child, Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Particular importance of the aforementioned international instruments in the field of
protection of human rights and fundamental freedoms stand on the fact that they are directly
applicable in cases when there are sound shortcomings or gaps in internal legislation.

During this year the Ombudsperson Institution has been the witness of sound violation of
these instruments in specific cases. Based on the complaints lodged with the Ombudsperson
Institution it can be stated that majority of them consist on the right to have regular court
process.? Issues that burden the work of the judiciary for many years in Kosovo consist on the
overload of courts with unsolved cases that have reached status of limitation and delays in
handling new cases and not executing omnipotent decisions. In this way Kosovo citizen are
deprived from the right to have fair, impartial and regular court process.

Increased number of judges and prosecutors alongside with functionality of Notary Service as
well as application of mediation method along with reorganization of judicial and
prosecutorial system of the Republic of Kosovo, started on the 1% of January 2013, with full
application of Law on Courts, efficiency and effectiveness of courts’ work is predicted to
increase, actually the number of solved cases will grow.

! Constitution of Republic of Kosovo, article 22.

? European Convention for Protection of Human Rights and Fundamental Freedoms (ECHR), article 6,
paragraph 1. “Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law, which will decide as per the disputes concerning the rights and liabilities
of civil nature as well as for the ground of each criminal charges against him...”.
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To enable effective, efficient and full monitoring of institutions where incarcerated people are
kept, the Ombudsperson identifies as necessary application of Optional Protocol against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment provisions.
Activities of the working group have continued as per this aspect.® This working group acts as
predecessor of Kosova Rehabilitation Centre for Torture Victims (KRCTV), establishment of
which is been foreseen with this protocol.” By all means this mechanism will enable better
access to the detention institutions and more efficient and effective protection of human right
of detainees. The Republic of Kosovo is not a signatory of Protocol but its constitution
directly obliges it to apply the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment in particular that application of Optional Protocol is one
of the preparatory actions of Kosovo for the European integrations.

In this report the Ombudsperson again expresses his concerns for not inclusion of Convention
of Economic, Social and Cultural Rights as well as the European Social Charter within the
Constitution of Kosovo. Some of the rights that this Convention contains are as follows: the
right to proper shelter, the right to work and those derived from employment, the right in
health insurance as well as other social and economic rights continue to have insufficient
legal coverage in Kosovo. Inclusion of this Convention in the Convention of the Republic of
Kosovo is mandatory and will be an additional guarantee for the Kosovo citizens and for their
economic and social rights protection.

Thus, the Ombudsperson strongly recommends that in the course of Constitution amendment,
the Convention of Economic, Social and Cultural Rights as well as the European Social
Charter to be included, respectively the Constitution to ensure their direct implementation in
the Republic of Kosovo.

The Ombudsperson also recommends to the Assembly and the Government of the Republic
of Kosovo that within the scope of international instruments directly applicable in the
Republic of Kosovo to include all other relevant universal and regional international
instruments, especially those European on human rights, which until now have not been
included in the Constitution of Republic of Kosovo.

2.2. Human dignity

Constitution of Republic of Kosovo protects human dignity, determining it as intact and the
base of entire human rights and fundamental freedoms.® Human rights and dignity are
indivisible from one another.

* As a result of cooperation of Ol with come local NGOs ( Council for the Defense of Human Rights and
Freedoms (CDHRF) and Kosova Rehabilitation Centre for Torture Victims (KRCTV) in May 2011 a memo of
understanding they have signed and a joint working group established in May 2011.

* Optional Protocol against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, article
3 “Each State Party shall set up, designate or maintain at the domestic level one or several visiting bodies for the
prevention of torture and other cruel, inhuman or degrading treatment”.

> Constitution of the Republic of Kosovo, Article 23.
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Universal Declaration of Human Rights, in its preamble states that: “Inherent dignity and of
the equal and inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world *,° explaining embryonic connection between human
rights and human dignity.

Human dignity is inner value but a social right as well. Each of one is entitled to dignity, even
to an unborn or deceased. Respecting dignity obliges the state to wave from everything that
endangers it. The State should respect human being as a person, should not in any case treat
him/her as a state possession and should not in any case misuse the person for any reason.
Protection of human dignity means that state is obliged to undertake everything in its power
to set against infringement of human dignity.

Human rights violation and dignity infringement occur mainly in unfavorable situations for
human being when he/she has no power to demand or fight for them, whether for social or
arbitrary circumstances, or due to mental inability and limited abilities in general. Special
attention has been given to people with mental disorder in the Republic of Kosovo by the
Ombudsperson. In order to prevent violation of dignity as well as the rights of people in such
situations he is decisive to be more committed in this field. Periodic visits are performed to
the Mental Health Center in Shtime and other mental health centers in other cities of Kosovo
during this year and complaint boxes have been placed in all of them in order to be sure that
human dignity and respect are safeguarded in these institutions.

Ombudsperson Institution also had handled complaints of claimed violation of human
dignity, among them the case of some employees of Ensemble “Shota”. ! Employees
persistently without their knowledge were observed by cameras placed by the director within
the working facilities and places where camera surveillance is strongly forbidden since such
activity violates human dignity. During the meetings that Ombudsperson representative had
with the Ensemble representatives as well as responsible persons in the Ministry of Culture,
Youth and Sport demanded taking measures against responsible persons of this institution in
order not to repeat such deeds.

Regular monthly visits of Ombudsperson to the institutions where people deprived of liberty
are placed have continued this year as well. Their treatment in these institutions, protection
from abuse is in the same line with the protection of human dignity.

Representatives of Ombudsperson Institution as well as Ombudsperson himself were
frequently visited by representatives of RAE community as well as citizens of northern part
of Kosova. Among other things, due to persistent dedication of Ombudsperson, after shutting
down of camps in Osterode and Cesmin Lug, the camp in Leposaviq is in the process of
shutting down due to house construction in southern part of Mitrovica for them. Some
families of RAE community consider returning in Mitrovica and residing in houses built
mainly for them.

However, everlasting challenge which institutions of Kosovo Republic still face is protection
of human dignity, as a basic right and of general character. The Ombudsperson considers that

® Universal Declaration of Human Rights, Preamble.
’0l, Case no. 184/2012.
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it is crucial increase of accountability of public authorities that comprise first line of law
protection and which initially should be in favor of defense of this fundamental right.

2.3.  Gender Equality

According to the Constitution of Republic of Kosovo equality of all citizens in front of the
law is also the equality of their right in protection against discrimination regardless of gender,
language, religion, ethnicity, sexual orientation or social-economic status. As per this, gender
equality is defined as fundamental value for the democratic development of the society,
providing equal opportunities for women and men to participate in political, social-economic,
cultural life as well as other fields of social life.®

Gender equality is also guaranteed with the Convention on Elimination of all Forms of
Discrimination against Women (CEDAW), as one of directly applicable instruments in
Kosovo. This Convention defines discrimination against women as any distinction, exclusion
or restriction made on the basis of sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms
in the political, economic, social, cultural, civil or any other field.”®

Ombudsperson’s persistent request, as given also in recommendations of 2011, is amendment
of the Law on Gender Equality,'® where administrative or legal competence of defined
competent body will be determined clearly and in explicit manner in case when human rights
guaranteed by law are violated, solely because of belonging to a certain sex. This amendment
IS necessary in order not to remain further solely a letter on the paper and to ensure non
discrimination based on gender.

2.3.1. Decision taking and the right to work

The role of woman in the labor market is of great significance in terms of gender equality.
Elimination of inequality that occurs in the field of representation, between man and woman,
has been partially evaded with inclusion of quota in the Assembly of Kosovo. This has

® Constitution of the Republic of Kosova, article 7.2 “The Republic of Kosovo ensures gender equality as a
fundamental value for the democratic development of the society, providing equal opportunities for both female
and male participation in the political, economic, social, cultural and other areas of societal life.

° CEDAW, article 1 of the Convention on elimination of all forms of discrimination against women (CEDAW)
adopted in 1980 and enter into force in 1981 “ For the purposes of the present Convention, the term
"discrimination against women" shall mean any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field.

1% aw on Gender Equality, no. 2004/2, ratified from the Assembly of Kosovo on 19" of February 2004, 11" Ol

annual report, Prishting, 2012, p. 24.
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positively reflection on woman’s status, thus until more favorable solution found, the quota
remains further as a model of gender equality.

Inadequate participation of women in leading bodies is stressed weakness of the
system.**Women remain to be scarcely and symbolically represented in leadership posts.
Stereotypes remain to prevail in Kosovo according to which only men are capable to be
appointed for such positions. This mainly is present in municipal level of leadership. Quota as
positive model of gender equality should be protected by law and be applicable. This will
enable and facilitate setting of women’s participation culture in leadership positions, which
after a certain period of time, will be replaced with real competition.

G