usauuewspnquwo edsiadouangyg

sajwelisesna>io uedoouangy

diInead yiAaod3A0)]2 ynaea )ysdouang
uewspnquwo A)sdouian3
ueadousng (jnuewspnquwQ
nadoun3g e3i13snr ap 1opanoJdd O
yosiysiaiyemAqO medd MJI1uzdazy I1)slfadouang
uewspnquwQ a8asadoang aqQ
mdadoamg vuewspnquwQ-1
uewspnquwoQ l'ledouanyg zvy
seusawspnquwo sodoJan3g
spnqwo sedouJly
oadoiuns aJo03eIpaN 11
yboediog uewspnquwQl uy
usasadoiuns JnNn3ajeIpad3N 91

~ uewspnquwouesadoinz ayL §
Surlbgovyvoozroiy Sorovumdng O
uewspnquwQ edoouans3y
2316eid3j3neaqiaabuang ayosiedoanyg 13
puewspnquwQ 3)si=adoian3g uaqg
Aead adueuaydno Auflfaigan Adsdouanz

oadoln3g ojgqand |2p Josuaitaqg |3

.
| o
SN
v P m
v g
—_ 9O ana
ar
- =29
— -
— =
()
< = B
n =0

Hewd>toAgwo udouauodsaszm



m Annual Report

The European
Ombudsman




© European Union, 2010

Reproduction for educational and non-commercial purposes is authorised, provided the source is acknowledged.
ISBN 978-92-9212-204-1

ISSN 1680-3809

Do110.2869/17898

This report is published on the Internet at: http://www.ombudsman.europa.eu

Set in Cambria, Calibri and Etelka — Pierre Roesch typo-graphisme, Strasbourg.

All photographs © European Union, unless otherwise indicated.

Printed in Luxembourg

Printed on CyclusPrint, fine printing paper produced exclusively from recycled fibres.

http://www.ombudsman.europa.eu



THE EUROPEAN OMBUDSMAN

* * x
* *
* *
* *
* 4k

P. NIKIFOROS DIAMANDOUROS

Mr Jerzy Buzek
President

European Parliament
Rue Wiertz

1047 Brussels
BELGIUM

Strasbourg, 19 April 2010

Mr President,

In accordance with Article 228(1) of the Treaty on the Functioning of the European
Union and Article 3(8) of the Decision of the European Parliament on the Regulations and
General Conditions Governing the Performance of the Ombudsman’s Duties, I hereby present
my Report for the year 2009.

Yours sincerely,

P. Nikiforos DIAMANDOUROS

The European Ombudsman
1, avenue du Président Robert Schuman — CS 30403 — F-67001 STRASBOURG Cedex
@ : +33(0)3.88.17.23.13 — Fax : +33 (0)3.88.17.90.62
http://www.ombudsman.europa.eu — eo@ombudsman.europa.eu



http://www.ombudsman.europa.eu



ble of contents

Introduction 7/

1 Executive Summary [}

2 The Ombudsman’s mandate and procedures [Pl
2.1 The right to complain to the European Ombudsman m
2.2 The legal basis of the Ombudsman’s work m

2.3 The Ombudsman’s mandate m

2.4 Admissibility and grounds for inquiries m

2.5 The Ombudsman’s procedures m

3 Complaints and inquiries m

3.1 Overview of complaints examined m

3.2 Analysis of inquiries opened m

3.3 Findings of the Ombudsman’s inquiries m
3.4 Star cases exemplifying best practice m
3.5 Thematic analysis of inquiries closed m
3.6 Transfers and advice m

4 Relations with institutions, ombudsmen, and other stakeholders m
4.1 Relations with EU institutions m

4.2 Relations with ombudsmen and similar bodies m

4.3 Relations with other stakeholders m

5 Resources [/

5.1 Personnel m
5.2 Budget m

How to contact the European Ombudsman ¥/









m The European Ombudsman — Annual Report 2009

AM delighted to present you with the Annual Report 2009, which records the Ombudsman’s work

for citizens, businesses, and organisations over the past year. I hope that it gives you a good
overview of the progress we have made in promoting the highest standards of administration in
the EU institutions. As always, we look forward to receiving your feedback.

An important year for ombudsmen

The year 2009 was the 200" anniversary of the ombudsman
institution and colleagues from all over the world celebrated this
eventin Stockholm in June. From the perspective of the European
Ombudsman, it saw the start of our fifteenth year of operation.
It also saw the end of my first full mandate as Ombudsman. The
European Parliament’s decision on 20 January this year to re-elect
me to a second full mandate constitutes, I believe, an endorse-
ment of the work this office has been doing and encourages us to
continue to strive for a more open, accountable, service-minded,
and citizen-centred EU administration.

It is an exciting time to be leading this institution. One of the

Ombudsman’s main priorities over the next five years will be to
help ensure that the EU delivers the benefits for citizens prom-
ised by the Treaty of Lisbon. Of particular importance is the Charter of Fundamental Rights of the
EU, which is now legally binding. In this context, I will promote, in particular, the fundamental right
to good administration, as laid down in Article 41 of the Charter. Already in December 2009, as part

One of the Ombudsman’s main priorities of our contribution to the public consultation on the reform of
over the next five years will be to help ensure the EU’s Financial Regulation, the Ombudsman stressed that the
that the EU delivers the benefits for citizens relevant rules should take account of Article 41 by providing guid-
promised by the Treaty of Lisbon. ance to officials as to how they should ensure both sound finan-

cial management and good administration. By way of example,
the Financial Regulation should, in exceptional cases, provide for ex gratia payments, as redress for
serious inconvenience or severe distress caused by maladministration. The reform of the Financial
Regulation offers an excellent opportunity to put the fundamental right to good administration into
practice.

Given the high number of inquiries that the Ombudsman carries out each year into lack of trans-
parency (36% of inquiries in 2009), I will also continue to insist on the fundamental right of access
to documents, as provided for in Article 42 of the Charter and Article 15 of the Treaty on the Func-
tioning of the European Union. And I will ensure that the right to address the Ombudsman and to
petition Parliament (Articles 43 and 44 of the Charter respectively) are both known and properly
used, so that citizens can best seek redress.

The Treaty of Lisbon also introduces a new form of public participation in the democratic life of
the Union: the “citizens’ initiative”. This should make an important contribution to the empower-
ment of European citizens. Early in 2010, I responded to the public consultation on how the citizens’
initiative should work in practice. It is important to try to anticipate questions that could arise in
its operation, especially those that could result in complaints to the Ombudsman. By identifying
such questions in advance and proposing effective answers, the Ombudsman aims to promote good
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administration by the European Commission and thereby contribute to the success of this valuable
new instrument for citizens. I shall also aim to ensure that citizens, representative associations, and
civil society benefit from the new provisions in the Treaty concerning consultation, dialogue, and
the opportunity to make known and publicly exchange their views.

A good year in terms of results

A second priority for the Ombudsman will be strengthening the culture of service in the EU
administration. It is obvious from their responses to my inquiries that the Union institutions, bodies,
offices, and agencies already adhere to a high standard of administrative practice. In over half of
the cases closed in 2009 (56%), the institution concerned accepted a friendly solution or settled
the matter. This compares with 36% in 2008. A total of nine star cases, highlighted in this Report,
serve as examples of best practice in reacting to complaints.

Four own-initiative inquiries were launched into systemic issues in the Commission, such as the
timeliness of payments and access to documents in infringement cases. The Ombudsman also dealt
with a range of cases on important points of principle, such as the need to document properly rele-
vant meetings and reviews. These cases are also summarised in this Report.

While the Ombudsman only had to make critical remarks to the institutions in 35 cases, compared
to 44in 2008 and 55 in 2007, there is still room for further improvement. To that end, I will continue
to follow up the institutions’ responses to critical and further remarks by publishing an annual study
on my website. The 2009 study revealed that, taking critical and further remarks together, the rate
of satisfactory follow-up was 79%. The follow-up to further remarks was satisfactory in all cases,
while the rate of satisfactory follow-up of critical remarks was significantly lower at 62%. This
demonstrates that there is still important work to be done, by the Ombudsman and by the institu-
tions themselves, in persuading officials that a defensive approach to the Ombudsman represents
a missed opportunity for their institution and risks damaging the image of the European Union.

Improving the quality of administration for the benefit of citizens is the touchstone for all of the
Ombudsman'’s actions. With regard to the work of my own office, | am happy to report that the time

Improving the quality of administration taken to complete inquiries fell from an average of 13 months in
for the benefit of citizens is the touchstone 2008 to nine months in 2009. We aim to reduce even further the
for all of the Ombudsman’s actions. time taken to achieve results through inquiries.

A busy year communicating

The year 2009 began with the launch of the Ombudsman’s new website, which contains an inter-
active guide to help identify the most appropriate body to turn to with complaints. The guide has
been a great success, providing advice to more than 26 000 people during the year. The number of
complaints to our office fell from 3 406 in 2008 to 3 098 in 2009 as more individuals began to find
the right address the first time around. This is a source of great encouragement to me. To further
ensure this, we stepped up co-operation during the year with other information and problem-
solving networks, such as Europe Direct and SOLVIT.

We intensified our efforts to reach out to potential complainants, organising a range of events
with NGos, interest groups, businesses, and think tanks. These outreach activities, combined with
the impressive results obtained for complainants, led to an 85% increase in media coverage of
the Ombudsman’s work. This enhanced coverage is key to raising awareness about the right to
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complain and about the Ombudsman’s role in holding the EU administration to account. The rise
in the number of inquiries opened, from 293 to 335, based on complaints received in 2009 must also
be partly attributed to these activities.

In almost 80% of cases registered, we were able to help the complainant by opening an inquiry
into the case, transferring it to a competent body, or giving advice on where to turn. Over 55% of
cases were within the competence of a member of the European Network of Ombudsmen, thereby
confirming the need to further strengthen co-operation among the European, national, and regional
ombudsmen and petitions committees in the Network. The Seventh Seminar of National Ombudsmen
of EU Member States and candidate countries, which was held in Cyprus in April, offered us a good
opportunity to do this.

One final important development in 2009 was the adoption of a mission statement for the insti-
tution. It reads as follows:

The European Ombudsman seeks fair outcomes to complaints against European Union institutions,
encourages transparency and promotes an administrative culture of service. He aims to build trust
through dialogue between citizens and the European Union and to foster the highest standards of
behaviour in the Union’s institutions.

Beginning early in 2010, [ intend to develop a strategy based on this mission to cover the whole
five-year mandate of the Ombudsman.

I look forward to serving citizens on this basis in the years to come.

Strasbourg, 16 February 2010

ey i —

W }:
"'II
. .r(r

E
5,
L ]

-\.}.
) _ )
'rl/| it e #
&

P. Nikiforos DIAMANDOUROS






http://www.ombudsman.europa.eu



Executive Summary m

T HE fifteenth Annual Report of the European Ombudsman to the European Parliament
provides an account of the Ombudsman’s activities in 20009. It is the seventh Annual Report
to be presented by Mr P. Nikiforos DIAMANDOUROS, who began work as European Ombudsman on
1 April 2003.

m Structure of the Report

The Report consists of five chapters. It starts with a personal introduction by the Ombudsman
and is followed by this Executive Summary, which constitutes Chapter 1.

Chapter 2 explains the Ombudsman’s mandate and describes the Ombudsman’s procedures for
handling complaints and conducting inquiries. It includes any notable developments which took
place during the past year.

Chapter 3 gives an overview of the complaints dealt with in 2009, as well as an in-depth study
of inquiries carried out. There is a section on star cases identified by the Ombudsman, as well as a
thematic analysis covering the most significant findings of law and fact contained in the Ombuds-
man'’s decisions in 2009. The Chapter ends with a look at cases which the Ombudsman referred to
other complaint-handling bodies.

Chapter 4 concerns the Ombudsman’s outreach activities, covering relations with other institu-
tions, bodies, offices, and agencies of the European Union, relations with the community of national,
regional, and local ombudsmen in Europe, and an overview of the Ombudsman’s communication
activities.

Chapter 5 provides details of the Ombudsman’s personnel and budget.

m The role of the European Ombudsman

The office of European Ombudsman was established by the Maastricht Treaty as part of the citi-
zenship of the Union. The Ombudsman investigates complaints about maladministration in the

The Ombudsman investigates complaints about
maladministration in the activities of the Union
institutions, bodies, offices, or agencies,

with the exception of the Court of Justice of the
European Union acting in its judicial role.

activities of the Union institutions, bodies, offices, or agencies?,
with the exception of the Court of Justice of the European Union?
acting in its judicial role. With the approval of the European Parlia-
ment, the Ombudsman has defined ‘maladministration’ in a way

that requires respect for the rule of law, for principles of good

administration, and for fundamental rights.

1. Article 228 of the Treaty on the Functioning of the European Union (TFEU) (previously Article 195 of the
Treaty establishing the European Community) extends the Ombudsman’s mandate from complaints concerning
maladministration in the activities of “Community institutions or bodies” to “Union institutions, bodies, offices,
or agencies”. While the Ombudsman’s Annual Report previously used the term “institutions and bodies”, we
now use, in appropriate places, the term “institutions” to refer to all the EU institutions, bodies, offices, and
agencies.

2. The Lisbon Treaty changed the names of the Court of Justice of the European Communities and the Court
of First Instance. They are now referred to, collectively, as the Court of Justice of the European Union and
separately as the Court of Justice and the General Court respectively.



The European Ombudsman — Annual Report 2009

As well as responding to complaints from individuals, companies, and associations, the
Ombudsman works proactively, launching inquiries on his own initiative, meeting with Members
and officials of the EU institutions, and reaching out to citizens to inform them about their rights
and about how to exercise those rights.

m Complaints and inquiries

Overview of complaints examined

The Ombudsman registered 3 098 complaints in 2009, compared to 3 406 in 2008. Almost 60%
of these complaints were submitted over the Internet, mostly using the electronic complaint form,
which is available on the Ombudsman’s website in 23 languages.

A total of 3119 complaints were processed3, compared to 3346 in 2008. Of all the complaints proc-
essed, 55% (1 704 complaints) were found to be within the competence of a member of the Euro-

In almost 80% of cases, the Ombudsman was able pean Network of Ombudsmen, with 23% (727 complaints) found

to help the complainant by opening an inquiry to be inside the European Ombudsman’s mandate. A total of 1%
into the case, transferring it to a competent body, gave rise to an inquiry. In almost 80% of cases, the Ombudsman
or giving advice on where to turn for a prompt was able to help the complainant by opening an inquiry into the
and effective solution to the problem. case, transferring it to a competent body, or giving advice on where

to turn for a prompt and effective solution to the problem.
In total, the Ombudsman handled almost 5 000 complaints and information requests during the
year in question.

Analysis of inquiries opened

Atotal of 335 new inquiries (up from 293 in 2008) were opened in 2009 on the basis of complaints.
Of these, 84% were submitted by individual citizens, whereas 16% were submitted by companies
and associations.

The Ombudsman also launched four inquiries on his own initiative, to tackle possible systemic
problems concerning the European Commission.

As is the case each year, most inquiries opened by the Ombudsman in 2009 concerned the
Commission (191 inquiries or 56% of the total). Given that the Commission is the main EU institution
that makes decisions having a direct impact on citizens, it is logical that it should be the principal
object of citizens’ complaints. It should be noted, however, that the comparable figure for 2008 was
66% of the total. There were 38 inquiries (11%) concerning the European Parliament’s administra-
tion, 30 (9%) concerning the European Personnel Selection Office (EPsS0), 12 (4%) concerning the
Council of the EU, and 9 (3%) concerning the Court of Justice of the European Union. With regard
to the Court, it is important to mention that the Ombudsman can only open inquiries into its non-
judicial work. Twenty three other EU institutions, bodies, offices, and agencies were the subject of
a further 59 inquiries.

The main types of maladministration alleged in inquiries opened in 2009 were lack of transpar-
ency, including refusal of information (121 cases or 36% of the total), unfairness or abuse of power
(48 cases, 14%), avoidable delay (45 cases, 13%), unsatisfactory procedures (44 cases, 13%), negli-
gence (22 cases, 6%), failure to ensure fulfilment of obligations, that is, failure by the Commission to
carry out its role as guardian of the Treaties vis-a-vis the Member States (21 cases, 6%), legal error
(19 cases, 6%), and discrimination (17 cases, 5%).

3. The statistical category “processed” means that the analysis designed to determine whether the complaint

(i) falls within the Ombudsman’s mandate, (ii) meets the criteria of admissibility, and (iii) provides grounds to

open an inquiry has been completed. Because of the time required for this, the number of complaints “processed”
in a given year is different from the number of complaints “registered” in the same year.
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The Ombudsman completed 318 inquiries in 2009 (compared to 355 in 2008). Of these, 311 were
Most of the inquiries were completed within linked to complaints and seven were own-initiatives. Most of the
one year (70%). Over half (55%) were completed inquiries were completed within one year (70%). Over half (55%)
within three months. On average, inquiries took were completed within three months. On average, inquiries took
nine months to complete. nine months to complete.

Findings of the Ombudsman’s inquiries

Whenever possible, the Ombudsman tries to achieve a positive-sum outcome that satisfies both
the complainant and the institution complained against. The co-operation of the EU institutions is
essential for success in achieving such outcomes, which help enhance relations between the insti-
tutions and citizens, and can avoid the need for expensive and time-consuming litigation. A posi-
tive outcome was readily achieved for the complainant in 179 cases closed in 2009 (56% of the total).
These cases were either settled by the institution or a friendly solution was agreed. This compares
to 129 cases in 2008, which itself was twice the number of such cases only two years previously, in
2006.

In 18% of cases (58), no maladministration was found. This is not necessarily a negative outcome
for the complainant, who at least benefits from receiving a full explanation from the institution
concerned of what it did, as well as the Ombudsman’s view of the case.

The Ombudsman concluded that there was maladministration in 12% of cases (37), but was
nevertheless able to obtain a positive outcome for the complainant in two of these cases through
the acceptance of the draft recommendations that he made. No special report was submitted to the
European Parliament during the year in question. In 35 cases, the inquiry was closed with a crit-
ical remark. A critical remark confirms to the complainant that his or her complaint was justified
and indicates to the institution concerned what it has done wrong, so as to help it avoid maladmin-
istration in the future.

It is similarly with a view to improving the EU institutions’ performance in the future that the
Ombudsman has made increasing use of further remarks, when he identifies an opportunity to
enhance the quality of the administration. The Ombudsman made further remarks in a total of 28
cases in 20009.

Itis important for the institutions to follow up critical and further remarks from the Ombudsman
and to take action to resolve outstanding problems. With this in mind, the Ombudsman published
on his website, in 2009, a study of the follow-up undertaken by the institutions involved to all crit-
ical remarks and further remarks issued in 2008.

Star cases exemplifying best practice [$99]
Nine cases closed in 2009 constitute illustrative examples of best practice and have been desig-
nated as star cases. They serve as a model for all EU institutions, bodies, offices, and agencies in

Nine cases closed in 2009 constitute terms of how best to react to issues that the Ombudsman raises.
illustrative examples of best practice and Two concern the Commission’s handling of infringement
have been designated as star cases. cases in the area of air passenger rights (2980/2008/GG) and the

environment (791/2005/(IP)FOR). In two additional cases, the
Commission showed a constructive approach by agreeing (i) to cancel a recovery order in a staff
case (1908/2007/JF) and (ii) to examine whether it could cancel a recovery order of EUR 500 000
in a contractual case (2119/2007/ELB).

In the area of transparency, the European Anti-Fraud Office (OLAF) agreed to release alonglist
of documents to two Belgian companies (in joined cases 723/2005/0V and 790/2005/0V), while
the European Personnel Selection Office (Epso) agreed to allow all candidates, and not just unsuc-
cessful candidates, to have access to their test marks (2346/2007/JMA).

Finally, three executive agencies responded in an exemplary fashion to the Ombudsman’s
proposals: the Executive Agency for Competitiveness and Innovation (1562/2008/BB) and the
European Research Council Executive Agency (2003/2008/TS) in recruitment cases, and the
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Education, Audiovisual and Culture Executive Agency in a case concerning the rejection of a
grant application (1537/2008/(T])GG).

Thematic analysis of inquiries closed

Decisions closing cases are normally published on the Ombudsman’s website (http://www.
ombudsman.europa.eu) in English and, if different, in the language of the complaint. A selected
number of cases are made available on the Ombudsman’s website in summary form in all 23 offi-
cial EU languages. The summaries reflect the range of subjects and of EU institutions, bodies, offices,
and agencies covered by the 318 decisions closing cases in 2009, as well as the different reasons
for closing cases.

Section 3.5 of this Report analyses the most significant findings of law and fact contained in the
Ombudsman’s decisions in 2009. It is organised in terms of a thematic classification of the main
subject matter of inquiries, constructed around seven main categories*:

¢ Openness, public access, and personal data;

¢ The Commission as guardian of the Treaties;

¢ Award of tenders and grants;

o Execution of contracts;

¢ Administration and staff regulations;

o Competitions and selection procedures;

¢ Institutional, policy matters, and other.

The first section of the thematic analysis reviews the Ombudsman’s decisions in 2009 on
complaints concerning (i) public access to documents, (ii) public access to information, and (iii) the
protection of personal data and the right of data subjects to have access to their data. Issues exam-
ined range from delays in registering requests and giving access to documents to diverging inter-
pretations of the exceptions provided for in Regulation 1049/2001 on public access to documents®.
Cases in which the protection of personal data was concerned are also examined.

The second category of cases concerns complaints against the Commission in its role as guardian
of the Treaties. The Ombudsman can deal with both procedural and substantive aspects of the
Commission’s treatment of such cases. Among the allegations examined in 2009 were failure to
register complaints, delays in taking decisions and keeping complainants informed, and disagree-
ments over the Commission’s decisions not to pursue particular complaints.

The third section of the thematic analysis deals with complaints about the award, or non-award,
of tenders and grants. The Ombudsman'’s review in such cases is limited to checking whether the
rules governing the procedure are complied with, the facts are correct, and no manifest error of
assessment or misuse of powers has occurred. He may also review if the institutions have complied
with their duty to state reasons and if these are coherent and reasonable. In 2009, the Ombudsman
examined issues of unfair treatment, wrong or unfair exclusion of tenders or bids, and delays.

The fourth category looks at cases in which complainants contest the institutions’ failure to fulfil
obligations arising from contracts. With regard to contractual disputes, the Ombudsman considers
itjustified to limit his inquiry to examining whether the Union institution involved has provided him
with a coherent and reasonable account of the legal basis for its actions and why it believes that its
view of the contractual position is justified. In 2009, the Ombudsman examined problems relating
to sub-contractors, questions of eligible costs, and allegations of unfair treatment.

The fifth category looks at complaints concerning the administrative activities of the institu-
tions, notably, in terms of the application of the Staff Regulations for officials and other relevant

4. Onthe basis of inquiries completed in 2009, the breakdown in terms of the main subject matter of inquiries
is as follows: transparency (31%), administration and staff regulations (16%), competitions and selection
procedures (16%), institutional and policy matters (14%), the Commission as guardian of the Treaties (9%),
execution of contracts (8%), and award of tenders or grants (6%).

5. Regulation (EC) No1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public
access to European Parliament, Council and Commission documents, O] 2001 L 145, p. 43.
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texts. The nature of these cases varies considerably and they concern almost all institutions, bodies,
offices, and agencies.

The sixth section of the thematic analysis examines complaints relating to open competitions and
other selection procedures. Most of these cases concern EPso and relate to allegations concerning
lack of transparency, discrimination, and delay.

The final, residual category covers a range of complaints made against the institutions regarding
their policy-making activities or their general functioning.

m Relations with institutions, ombudsmen,
and other stakeholders

Relations with EU institutions

Constructive relations with the EU institutions are hugely important for the European Ombudsman
to ensure the highest possible standards of administration. The Ombudsman meets regularly with
Members and officials of the EU institutions, bodies, offices, and agencies to discuss ways of raising
the quality of the administration and to ensure appropriate follow-up to his remarks, recommen-
dations, and reports.

In 2009, Mr DIAMANDOUROS addressed the Directors-General of the European Commission and
held a range of other meetings with Commission representatives. He continued to work closely with
SoLviT, the network aimed at resolving internal market complaints, and stepped up co-operation
with Europe Direct, which provides answers to questions from individuals about the EU.

In terms of relations with Parliament, of particular importance in 2009 were meetings with repre-
sentatives of Parliament linked to the ongoing legislative process to revise Regulation 1049/2001
on public access to documents. The Ombudsman also met the new Chair of the Committee on Peti-
tions, Ms Erminia MAZZONI MEP, on 2 September 2009 and presented his Annual Report 2008 to the
Committee on 14 September. The plenary debate on the Ombudsman’s activities in 2008, based on
the report drafted by Ms Chrysoula PALIADELI MEP, took place on 12 November.

Further highlights from the year in question include presentations to the Reflection Group on the
Future of Europe and to the Council’'s Working Group on Information. The Ombudsman also

Further highlights from the year in question addressed the European Economic and Social Committee, took
include presentations to the Reflection Group part in the European Investment Bank’s public consultation on
on the Future of Europe and to the Council’s its complaint and transparency policies, and enhanced co-
Working Group on Information. operation with the European Personnel Selection Office.

The Ombudsman continued to reach out

to the EU institutions, bodies, offices, and
agencies in 2009. In addition to his meetings
with representatives from the Parliament,
Commission and Council, he also met with
Members of the Court of Justice of the EU
and the European Court of Auditors, the
Director of the European Anti-Fraud Office,
and the Assistant European Data Protection
Supervisor. The Ombudsman is pictured
here with the President of the Court of
Auditors, Mr Vitor DA SILVA CALDEIRA.
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Relations with ombudsmen and similar bodies
Many complainants turn to the European Ombudsman when they have problems with a national,
regional, or local administration. The European Ombudsman co-operates closely with his counter-

The European Ombudsman co-operates closely parts in the Member States to make sure that citizens’ complaints
with his counterparts in the Member States about EU law are dealt with promptly and effectively. This co-
to make sure that citizens’ complaints about EU operation takes place for the most part under the aegis of the
law are dealt with promptly and effectively. European Network of Ombudsmen. The Network now comprises

94 offices in 32 countries, covering the national and regional levels
within the Union, as well as the national level in the candidate countries for EU membership, plus
Norway, Iceland, and, most recently, Switzerland. The European Parliament’s Committee on Peti-
tions is also a full member of the Network.

One of the purposes of the Network is to facilitate the rapid transfer of complaints to the compe-
tent ombudsman or similar body. During 2009, in 977 cases, the complaint was transferred to a
member of the European Network of Ombudsmen or the complainant was advised to contact a
member of the Network.

Section 4.2 of this Report details the activities of the Network in 2009, the high point of which
was the Seventh Seminar of National Ombudsmen of EU Member States and candidate countries,
which took place in Paphos, Cyprus, in April. The Seminar was organised jointly by the European
Ombudsman and the Commissioner for Administration (Ombudsman) of Cyprus, Ms Eliana NicoLAou.
National and regional ombudsmen offices from 29 countries were represented at the Seminar, which
focused on the theme of migration.

Information visits co-organised with ombudsmen in the Member States and candidate countries
have proved highly effective in terms of developing the Network. In the course of 2009, the Euro-
pean Ombudsman visited his ombudsman colleagues in Slovakia (May), the Czech Republic (May),
Finland (October), and Estonia (October).

During the year, the Ombudsman’s efforts to collaborate
with his counterparts stretched beyond the activities of
the European Network of Ombudsmen. Among the major
events that Mr DIAMANDOUROS attended in 2009 was

the Ninth International Ombudsman Institute (lo1) World
Conference organised in June in Stockholm, where the
bicentennial of the Swedish Parliamentary Ombudsman
was also celebrated. The conference to mark this important
event traced the evolution of the ombudsman institution
from its Swedish origins to its various present day forms.

The Network serves as a useful mechanism for exchanging information on EU law and best prac-
tice through the aforementioned seminars, a biannual Newsletter, an electronic discussion and docu-
ment-sharing forum, and an electronic daily news service. In addition to these regular informal
exchanges of information through the Network, a special procedure exists through which national
or regional ombudsmen may ask for written answers to queries about EU law and its interpreta-
tion, including queries that arise in their handling of specific cases. During 2009, one new such
query was received.



Executive Summary

Relations with other stakeholders
The European Ombudsman is committed to ensuring that any person or organisation that might
have a problem with the EU institutions is aware of the right to complain to him about maladmin-

The European Ombudsman is committed istration. Section 4.3 of this Report gives an overview of the myriad
to ensuring that any person or organisation ways in which the Ombudsman sought to raise awareness about
that might have a problem with the EU the right to complain in 2009. Around 145 presentations were
institutions is aware of the right to complain made by the Ombudsman and his staff to groups interested in his
to him about maladministration. work. The Ombudsman’s main media activities in 2009 included

press conferences in Brussels and as part of the aforementioned
information visits. Twenty one press releases were issued during the year. Among the issues covered
were the revision of the EU rules on public access to documents, air passenger rights, late payment
by the Commission, the financing of Parliament buildings, and a complaint submitted by micro-
processor producer, Intel.

On 5 January 2009, the European Ombudsman launched his new website. Of particular interest
on the new website is the interactive guide, which aims to help individuals identify the most appro-
priate body to turn to with their complaint. In 2009, more than 26 000 people sought and received
advice from the Ombudsman through the interactive guide. The website was regularly updated
throughout the year with decisions, case summaries, press releases, details of upcoming events, and
publications. From 1]January to 31 December 2009, it received around 340 000 unique visitors, who,
combined, viewed over 4 million pages. The greatest number of visitors came from Spain, followed
by Italy, Germany, France, and Belgium.

Of particular interest in terms of publications in 2009 were the new style Annual Report and the
new summary document, Overview 2008.

To help raise awareness about the new
interactive guide on the European Ombudsman’s
website, and, more generally, about the full
range of problem-solving mechanisms available
to individuals, companies, and associations,
the Ombudsman organised a seminar in
Brussels in March 2009. The services provided
by the European Ombudsman, the European
Parliament’s Committee on Petitions, SoLviT,
and the European Citizen Action Service

(Ecas) were presented at the seminar.

m Resources

Section 5.1 of this Report gives an overview of the structure of the Ombudsman’s Office and
provides some biographical information about the Ombudsman and his management staff.

The Section also contains information about the Ombudsman’s staff retreats and staff meetings.
The staff retreats form an integral part of the Ombudsman’s strategic planning, most notably by

The 2009 staff retreat took place providing useful guidance for policy-making and the preparation
from 11 to 13 February to discuss the theme of the Annual Management Plan (AMP). They form part of an
“Working together”. annual cycle of events that provide staff and trainees with an

opportunity to share views on subjects directly linked to the Ombudsman’s work. The 2009 staff
retreat took place from 11 to 13 February to discuss the theme “Working together”. Like its prede-
cessors, the third retreat was regarded by staff as a very positive experience.

The establishment plan of the Ombudsman showed a total of 63 posts in 2009. The budgeted
appropriations in 2009 amounted to EUR 8 906 880.
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HIS Chapter contains a detailed explanation of the European Ombudsman’s role, covering the

legal basis of his work, a description of his mandate, and information regarding admissibility
and grounds for opening inquiries. It includes examples of cases dealt with in 2009 to illustrate these
elements and highlights specific developments, such as the entry into force of the Treaty of Lisbon
and the implications for the Ombudsman’s work. The Chapter ends with an overview of the Ombuds-
man'’s procedures for handling complaints and conducting inquiries, including the increasing use
of informal procedures aimed at the prompt resolution of complaints.

L] L]

2.1 The right to complain to the European

Ombudsman

Article 24 of the Treaty on the Functioning of the European Union (TFEU) - ex Article 21 of the EC

Treaty - provides for the right to complain to the European Ombudsman as one of the rights of citi-
Possible instances of maladministration come zenship of the European Union. This right is also included in the
to the Ombudsman’s attention mainly Charter of Fundamental Rights of the EU* (Article 43). Possible
through complaints, although the Ombudsman instances of maladministration come to the Ombudsman'’s atten-
also conducts inquiries on his own initiative. tion mainly through complaints, although the Ombudsman also

conducts inquiries on his own initiative (see next section).
° 4

2.2 The legal basis of the Ombudsman’s work

| Changes to the legal basis resulting from the Treaty of Lisbon

The Treaty of Lisbon entered into force on 1 December 2009. Article 195 of the EC Treaty
on the Ombudsman became Article 228 TFEU. The Ombudsman’s mandate was broadened
from the “Community institutions or bodies” to the “Union institutions, bodies, offices, or
agencies”. This has two main implications:

1. Since the Treaty of Lisbon abolishes the pillar structure of the EU, the former second
pillar (Common Foreign and Security Policy) now falls within the Ombudsman’s
mandate.

2. According to Article 13 of the Treaty on European Union (TEU), the European Council
is an institution. It is therefore now subject to the Ombudsman’s mandate.

Two additional changes should also be mentioned. Article 228 (1) TFEU specifies that
the Ombudsman is “elected” rather than “appointed” by the European Parliament,
while Article 228 (4) TFeU provides for the Statute of the Ombudsman to be a regulation
of the European Parliament, rather than a decision. Il

The Ombudsman’s work is governed by Article 228 TFEU (ex Article 195 of the EC Treaty), as well as
the Statute of the Ombudsman and the Implementing Provisions adopted by the Ombudsman under

1. The Charter was originally proclaimed in December 2000 and signed and proclaimed again on 12 December
2007 prior to the signing of the Treaty of Lisbon on 13 December 2007, O] 2007 C 303, p. 1. The Treaty of Lisbon
gives the Charter the same legal value as the Treaties.
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Article 14 of the Statute. In June 2008, the European Parliament adopted a decision? revising the
Ombudsman’s Statute, with effect from 31 July 2008. On 3 December 2008, the Ombudsman revised
his Implementing Provisions in order to reflect the changes to the Statute and to take account of
experience gained since 2004, when the provisions were last changed. The new Implementing Provi-
sions came into force on 1]January 2009. The Statute and the Implementing Provisions are available
on the Ombudsman’s website (http://www.ombudsman.europa.eu). The Implementing Provi-
sions are also available in hard copy from the Ombudsman'’s Office.

m Complaints and own-initiative inquiries

Article 228 TFEU empowers the Ombudsman to receive complaints from any citizen of the
Union or any natural or legal person residing or having its registered office in a Member State. The
Ombudsman also has the power to open inquiries on his own initiative. Using the own-initiative
power, the Ombudsman may investigate a possible case of maladministration brought to his atten-
tion by a person who is not entitled to make a complaint. The Ombudsman'’s practice in such cases
is to give the person concerned the same procedural opportunities during the inquiry as if the
matter had been dealt with as a complaint. The Ombudsman normally approaches on a case-by-case
basis the question of whether to use the own-initiative power in this way. No such own-initiative
inquiries were opened in 2009.

I Memorandum of Understanding with the European Investment
Bank (EiB)

In his Annual Report for 2006, the Ombudsman declared that, subject to possible
future resource constraints, he envisaged using the own-initiative power whenever the
only reason not to inquire into a complaint alleging maladministration by the EIB in its
lending activities outside the EU (external lending) is that the complainant is not a citizen
or resident of the Union. In its Resolution of 25 October 2007, the European Parliament
welcomed the Ombudsman’s declaration of intent and invited him to consider concluding
a Memorandum of Understanding (MoU) with the EiB.

The MoU? was signed by the Ombudsman and the EiB President on 9 July 2008. The
purpose of the agreement is to improve stakeholders’ protection from any possible
maladministration as regards the EIB’s activities. It foresees that stakeholder protection
will be extended to those who are not citizens or residents of the EU or who do not have
a registered office in the EU.

The Ombudsman may also use his own-initiative power to tackle what appears to be a systemic
problem in the institutions. He did this on four occasions in 2009, all concerning the European
Commission, including the following:

I Citizens’ requests for access to infringement documents
The Ombudsman launched and closed an own-initiative inquiry concerning the Commis-
sion’s rules for handling citizens’ requests for access to documents related to infringement
procedures. The aim was to ensure that (i) citizens know how to obtain access to docu-
ments relating to infringements and (ii) if access is refused, they can find out whether it
is the Commission or a Member State which is responsible for the refusal, and whether
the refusal is based on national or EU law. During the inquiry, the Ombudsman also

2. European Parliament Decision 2008/587 of 18 June 2008, amending Decision 94./262 on the regulations and
general conditions governing the performance of the Ombudsman'’s duties, O] 2008 L 189, p. 25.

3. Memorandum of Understanding between the European Ombudsman and the European Investment Bank
concerning information on the Bank’s policies, standards and procedures, and the handling of complaints,
including complaints from non-citizens and non-residents of the European Union, O] 2008 C 244, p. 1.
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2.3

invited Member States to provide comments. He closed the inquiry with a finding of no
maladministration, encouraging, however, the Commission to inform citizens that they can
gain access to such documents by applying either to the Commission, or to the author-
ities of the Member State concerned, or both. Furthermore, citizens could be informed
that, if they submit their request for access to Member State authorities, it is national law
that applies. The Commission could include such information on its excellent and citizen-
friendly website concerning infringements.
01/2/2009/MHZ

The Ombudsman’s mandate

Article 228 TFEU empowers the Ombudsman to receive complaints concerning instances of
maladministration in the activities of Union institutions, bodies, offices, and agencies, with the
exception of the Court of Justice of the European Union acting in its judicial role. A complaint is
therefore outside the mandate if it:

(i) is not against a Union institution, body, office, or agency;

(ii) is against the Court of Justice, the General Court, or the Civil Service Tribunal acting in their

judicial role; or

(iii) does not concern a possible instance of maladministration.

Each of these items is further discussed below.

m Union institutions, bodies, offices, and agencies

The European Ombudsman’s mandate covers the Union institutions, bodies, offices, and agen-
cies. The institutions are listed in Article 13 TEU. According to this Article, the European Council is

The European Ombudsman’s mandate covers the  now an institution and therefore subject to the Ombudsman’s

Union institutions, bodies, offices, and agencies. mandate.

There is no definition or authoritative list of Union bodies,
offices, and agencies. The term includes bodies established by the Treaties, such as the European
Economic and Social Committee and the European Central Bank, as well as bodies set up by legisla-
tion under the Treaties, including agencies such as the European Environment Agency and the Euro-
pean Agency for the Management of Operational Co-operation at the External Borders (Frontex).
Since the Treaty of Lisbon abolished the pillar structure of the EU, possible maladministration in
the former second pillar (Common Foreign and Security Policy) now falls within the Ombudsman’s
mandate.

Complaints against public authorities of the Member States are not within the European
Ombudsman’s mandate, even if they concern matters falling within the scope of EU law. Many such
complaints are within the mandate of national and regional ombudsmen in the European Network
of Ombudsmen (see below section 3.6).

I Complaint that was not against an EU institution, body,

office, or agency

The complainant asserted that the Greek authorities had required him to submit a
disproportionate number of certificates and documents in order to recognise his (German)
diploma. He also alleged that the authorities did not comply with the deadline of four
months to recognise his diploma as required by Directive 2005/36/EC. Because the
complaint was against the Greek authorities and not a Union institution, body, office, or
agency, it was outside the European Ombudsman’s mandate.

The complainant had earlier approached the Greek Ombudsman about the matter,
and the latter had advised him to complain to the European Commission. The European
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Ombudsman therefore provided the complainant with information about how to submit
an infringement complaint to the Commission.
2769/2009/BEH (Confidential)

m The courts acting in their judicial role

The Ombudsman cannot investigate complaints against the Court of Justice, the General Court,
or the Civil Service Tribunal acting in their judicial role. The following case helps to illustrate
this point.

| Complaint against the Court of Justice acting in its judicial role

A British citizen turned to the Ombudsman claiming that the Court of Justice had
refused to consider questions of European law, which he had addressed to it. He claimed
that the Court’s refusal to answer his questions was abuse of power and that it should
have referred them for a judicial decision by its judges.

Before turning to the Ombudsman, the complainant asked the Court whether its refusal
to consider questions of European law on purely procedural grounds contravened the
Charter of Fundamental Rights. In reply, the Court said that it had nothing to add to its
previous letter to the complainant.

The Ombudsman informed the complainant that the complaint was outside the mandate
because it was made against the Court of Justice acting in its judicial role.

634/2009/BU

m Maladministration

The European Ombudsman has consistently taken the view that maladministration is a broad
conceptand that good administration requires, among other things, compliance with legal rules and
principles, including fundamental rights. In this regard, it is important to mention that the Charter
of Fundamental Rights, which is now legally binding, includes the right to good administration as
a fundamental right of Union citizenship (Article 41).

| Right to good administration

1. Every person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions, bodies, offices, and agencies of the
Union.

2. This right includes: (a) the right of every person to be heard, before any individual
measure which would affect him or her adversely is taken; (b) the right of every
person to have access to his or her file, while respecting the legitimate interests of
confidentiality and of professional and business secrecy; (c) the obligation of the
administration to give reasons for its decisions.

3. Every person has the right to have the Union make good any damage caused by its
institutions or by its servants in the performance of their duties, in accordance with
the general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of
the Treaties and must have an answer in the same language.

The legally binding nature of the Charter and the resulting possibility of judicial protection of
individuals are likely to increase the impact of the right to good administration. The Ombudsman'’s
efforts to promote good administration in the public interest, as well as in seeking non-judicial solu-
tions to the problems of individuals, are also likely to be strengthened.



The Ombudsman’s mandate and procedures

In response to a call from the European Parliament for a clear definition of maladministration,
the Ombudsman offered the following definition in his Annual Report 1997:
Maladministration occurs when a public body Maladministration occurs when a public body fails to act in
fails to act in accordance with a rule or principle accordance with a rule or principle which is binding upon it.
which is binding upon it. In 1998, the European Parliament adopted a Resolution
welcoming this definition. An exchange of correspondence
between the Ombudsman and the Commission during 1999 made clear that the Commission has
also agreed to the definition.

It is important to note, however, that the definition does not limit maladministration to cases
where the rule or principle that is being violated is ‘legally’ binding. The principles of ‘good admin-
istration’ go further than the law, requiring the EU institutions not only to respect their legal obliga-
tions, but also to be service-minded and to ensure that members of the public are properly treated
and enjoy their rights fully. Thus while illegality necessarily implies maladministration, maladmin-
istration does not automatically entail illegality. Findings of maladministration by the Ombudsman
do not therefore automatically imply that there is illegal behaviour that could be sanctioned by a
court*.

There are, however, limits to the concept of maladministration. For example, the Ombudsman
has always considered that the political work of the European Parliament does not raise issues of
possible maladministration. Complaints against decisions of Committees of Parliament, such as the
Committee on Petitions are, therefore, outside the Ombudsman’s mandate.

I A complaint which did not concern maladministration

The complainant had been a long distance lorry driver for 13 years. He alleged that,
following the entry into force of European rules on the organisation of working time
relating to road transport activities, his working conditions had deteriorated significantly.
The complainant claimed, in particular, that the imposition of maximum working hours per
week and the obligation to drive home every two weeks reduced his income and leisure
time and increased his expenditure.

As the complaint did not concern maladministration, the complainant was advised to
consider petitioning the Parliament.

2543/2009/FS

m Culture of service

It is important to recognise that a culture of service to citizens forms an integral part of good
administration. It should not be confused with a culture of blame that encourages defensiveness.
(In this context, it is worth noting that the Ombudsman’s inquiries do not constitute a disciplinary
or pre-disciplinary procedure for officials.)

The Ombudsman'’s strategy for promoting a service culture includes not only various proactive
initiatives, but extends also to the handling of complaints. An important part of a service culture is
the need to acknowledge mistakes when they occur and to put matters right if possible. A prompt
apology may be all that is needed to satisfy the complainant, or at least to avoid the need for the
Ombudsman to make any formal criticism of the institution concerned.

In more complex cases in which the Ombudsman makes a preliminary finding of maladmin-
istration, he tries, if possible, to promote a ‘friendly solution’ that will be acceptable both to the
complainant and to the institution concerned. It is important to note, however, that the relevant

4. See, in this context, the judgments of the General Court of 28 October 2004 in joined cases T-219/02 and
T-337/02, Herrera v Commission, paragraph 101, and of 4 October 2006 in case T-193/04 R, Hans-Martin Tillack
v Commission, paragraph 128.
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provisions of the Statute (Article 3.5°) and the Implementing Provisions (Article 6.1°) apply only if
there appears to be maladministration and if it appears possible that it can be eliminated.

m The European Code of Good Administrative Behaviour

2.4

On 6 September 2001, the European Parliament approved the European Code of Good Adminis-
trative Behaviour which EU institutions, their administrations, and their officials should respect
in their relations with the public. The Code takes account of the principles of European adminis-
trative law contained in the case-law of the European courts and draws inspiration from national
laws. Parliament also called on the Ombudsman to apply the Code when examining complaints and
in conducting own-initiative inquiries.

The Ombudsman very much welcomes the decision of the European Economic and Social
Committee in July 2009 to adopt the European Code of Good Administrative Behaviour (see section 4.1
below).

Admissibility and grounds for inquiries

Before the Ombudsman can open an inquiry, a complaint must meet further criteria of admissi-
bility. These criteria, as set out in the relevant article of the Statute, specify that:

1. the author and the object of the complaint must be identified (Article 2(3));

2. the Ombudsman may not intervene in cases before courts or question the soundness of a
court’s ruling (Article 1(3));

3. the complaint must be made within two years of the date on which the facts on which it is
based came to the attention of the complainant (Article 2(4));

4. the complaint must have been preceded by appropriate administrative approaches to the insti-
tution or body concerned (Article 2(4)); and

5. inthe case of complaints concerning work relationships between the institutions and bodies and
their officials and servants, the possibilities for submission of internal administrative requests
and complaints must have been exhausted before lodging the complaint (Article 2(8)).

| Complaint in which appropriate administrative approaches
were not made

A German citizen who sought access to Council documents complained to the
Ombudsman that the Council replied to him in English although his request was in German.
He also said that the Council’s justification for extending the time-limit to reply by 15 working
days was not in accordance with Regulation 1049/2001 on public access to documents.
The complainant forwarded his letter of complaint to the Council, which responded by
sending him a translation into German of the reply it had sent him earlier. He withdrew
his complaint as regards language but maintained the second allegation.

The fact that the complainant approached the Council and the Ombudsman at the
same time (19 October 2009) made his complaint to the Ombudsman inadmissible. The
Ombudsman stated that the Council needs a reasonable period of time to deal with the
issue the complainant raised. He concluded that if the Council were to fail to provide a
satisfactory answer by the second week of November 2009, then the complaint could
be renewed.

2596/2009/CH =

5. “Asfaras possible, the Ombudsman shall seek a solution with the institution or body concerned to eliminate
the instance of maladministration and satisfy the complaint.”

6. “Ifthe Ombudsman finds maladministration, as far as possible he co-operates with the institution concerned
in seeking a friendly solution to eliminate it and to satisfy the complainant.”
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Article 228 TFEU provides for the Ombudsman to “conduct inquiries for which he finds grounds”.
To avoid raising unjustified expectations among complainants and to ensure the best use of resources,

Of the admissible cases dealt with in 2009, all admissible complaints are carefully studied to check if there

33% were considered not to provide grounds is areasonable prospect that an inquiry will lead to a useful result.

for an inquiry.

If not, the Ombudsman closes the case as not providing sufficient
grounds for an inquiry. The Ombudsman also takes the view that, if a complaint has already been
dealt with as a petition by the Committee on Petitions of the European Parliament, there are normally
no grounds for an inquiry by the Ombudsman, unless new evidence is presented. Of the admissible
cases dealt with in 2009, 33% were considered not to provide grounds for an inquiry. When the
Ombudsman considers that there are no grounds for opening an inquiry, he informs the complainant
and, in certain cases, sends an anonymised version of this decision to the institution concerned.

The Ombudsman’s procedures

All complaints sent to the Ombudsman are registered and acknowledged, normally within one
week of receipt. The acknowledgement informs the complainant of the procedure to be followed

All complaints sent to the Ombudsman and includes a reference number, as well as the name and tele-
are registered and acknowledged, phone number of the person who is dealing with the complaint.
normally within one week of receipt. The complaint is analysed to determine whether an inquiry

should be opened and the complainant is informed of the results
of the analysis, normally within one month. If no inquiry is opened, the complainant is informed
of the reason. Whenever possible, the complaint is transferred, or the complainant is given appro-
priate advice about a competent body to which he or she could turn.

During an inquiry, the complainant is informed of each new step taken. When the Ombudsman
decides to close the inquiry, he informs the complainant of the results of the inquiry and of his
conclusions. The Ombudsman’s decisions are not legally binding and do not create legally enforce-
able rights or obligations for the complainant, or for the institution concerned.

m Simplified inquiry procedures

As an alternative to opening a written inquiry into possible maladministration, and with the aim
of solving the relevant problem rapidly, the Ombudsman makes use of informal, flexible procedures,
with the agreement and co-operation of the institution concerned.

During 20009, 114 cases were settled after the Ombudsman’s intervention succeeded in obtaining a
rapid reply to unanswered correspondence (see section 2.9 of the Annual Report 1998 for details of the
procedure). A simplified procedure is also used in some other cases, for example the following:

I Commission settles overdue allowance and replies to request
for information

On noticing that the child allowance that the Commission had paid her over a period of
three months was too low, an individual requested information on the amounts of allow-
ance that the Commission should pay for each of her children. She then alleged to the
Ombudsman that the Commission had failed to reply to her request. She claimed that the
Commission should pay her the overdue allowance.

Applying the simplified procedure, the Ombudsman’s services contacted the Commis-
sion and asked it to settle the issue. The Commission responded positively and decided to
pay the complainant EUR 2 400, i.e., the overdue allowance. It also replied in detail to her
request for information on the amounts of allowance per child. The complainant thanked
the Ombudsman for his successful and prompt intervention.

2248/2009/MF



30 | The European Ombudsman — Annual Report 2009

m Starting an inquiry

Should the Ombudsman decide to open a written inquiry, the first step is to forward the complaint
to the institution concerned and request that it send an opinion to the Ombudsman, normally within
three calendar months. The European Parliament and Commission agreed in 2004 to accept a shorter
time limit of two months for complaints concerning refusal of access to documents.

m Fair procedure

The principle of fair procedure requires that the Ombudsman’s decision on a complaint must
not take into account material which the complainant or the EU institution chooses to send to the
Ombudsman, unless the other party has had the opportunity to see and respond to that material.

The Ombudsman therefore sends the institution’s opinion to the complainant with an invita-
tion to submit observations. The same procedure is followed if further inquiries into the complaint
need to be conducted.

Neither the Treaty nor the Statute provides for appeal or other remedies against the Ombuds-
man'’s decisions concerning the handling or outcome of a complaint. However, like all other EU insti-
tutions, the Ombudsman is subject to actions for damages based on Article 340 TFEU. It is possible,
in principle, to bring such an action in the General Court based on the Ombudsman'’s alleged mis-
handling of a complaint”.

m Inspection of the files and hearing of witnesses

Article 3(2) of the Ombudsman’s Statute requires the EU institutions to supply the Ombudsman
with any information he has requested from them and to give him access to the files concerned.
Following the 2008 revision of the Statute, they can no longer refuse to disclose documents on “duly
substantiated grounds of secrecy”.

The Ombudsman’s power to inspect files allows him to verify the completeness and accuracy of
the information supplied by the EU institution, body, office, or agency concerned. It is therefore an

The Ombudsman’s power to inspect files allows important guarantee to the complainant and to the public that
him to verify the completeness and accuracy the Ombudsman can conduct a thorough and complete investiga-
of the information supplied by the EU institution,  tion. During 2009, the Ombudsman’s power to inspect the insti-

body, office, or agency concerned. tution’s files was used in 23 cases.
Article 3(2) of the Statute also requires officials and other ser-
vants of the EU institutions to testify at the request of the Ombudsman. Again, following the 2008
Statute revision, EU officials who give evidence to the Ombudsman are no longer required to speak
“on behalf of and in accordance with instructions from their administrations”. They continue, however,
to be bound by the relevant rules of the Staff Regulations, notably their duty of professional secrecy.

The Ombudsman’s power to hear witnesses was not used in 2009.

The requirement for the Ombudsman to maintain the confidentiality of documents and infor-
mation has been clarified and strengthened by the 2008 Statute revision. As amended, the Statute
provides that the Ombudsman’s access to classified information or documents, in particular to
sensitive documents within the meaning of Article 9 of Regulation 1049/20012, shall be subject to
compliance with the rules on security of the EU institution concerned. The institutions supplying
such classified information or documents shall inform the Ombudsman of such classification. More-
over, the Ombudsman shall have agreed in advance with the relevant institution the conditions for

7. See, for example, case T-412/05 M v Ombudsman [2008] ECR I1-197.
8. Regulation (EC) 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public
access to European Parliament, Council and Commission documents, O] 2001 L 145, p. 43.
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treatment of classified information or documents and other information covered by the obligation
of professional secrecy.

The year 2009 saw an initial difference of view between the Ombudsman and the Council with
regard to the latter’s application of the Ombudsman’s Statute. This concerned, specifically, the
manner in which an inspection of EU-restreint documents held by the Council would be carried
out. With a view to resolving the issue, the Ombudsman participated in a meeting of the Council’s
Working Group on Information on 14 October 2009. The meeting was extremely useful and led to a
speedy and mutually satisfactory resolution of the issue.

m Open procedure

Complaints to the Ombudsman are dealt with in a public way unless the complainant requests
confidentiality.

Article 13 of the Implementing Provisions provides for the complainant to have access to the
Ombudsman’s file on his or her complaint. Article 14 provides for public access to documents
held by the Ombudsman. The Ombudsman'’s Decision of 3 December 2008 amending the Imple-
menting Provisions, referred to in section 2.2 above, includes changes to Articles 13 and 14, which
are designed to bring the Ombudsman’s practices in line with the realities created by the amend-
ment of his Statute.
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3.1

c HAPTER 3 gives an overview of the complaints and inquiries dealt with in 2009. [t begins with
a look at complaints examined. It then gives an overview of the work on inquiries, including
the results obtained and examples of cases. A section on star cases identified by the Ombudsman is
followed by a thematic analysis, covering the most significant findings of law and fact contained in the
Ombudsman’s decisions in 2009. The Chapter ends with a look at complaints that the Ombudsman
referred to other complaint-handling bodies.

Overview of complaints examined

The Ombudsman registered* 3 098 complaints in 2009, compared to 3 406 in 2008. A total of 3119
complaints were processed?, compared to 3346 in 2008. Of all the complaints processed, 55% (1704
complaints) were found to be within the competence of a member of the European Network of
Ombudsmen, with 23% (727 complaints) found to be inside the European Ombudsman’s mandate. A
study of the complaints dealt with by members of the Network other than the European Ombudsman
can be found at the end of this Chapter.

The European Ombudsman opened a total of 335 inquiries on the basis of complaints, while an
additional four inquiries were launched on the Ombudsman’s own-initiative (this compares with
293 and three, respectively, in 2008).

Table 3.1: Cases dealt with during 2009

Complaints registered in 2009 3098

Complaints processed in 2009 3119

Complaints within the competence of a member 1704

of the European Network of Ombudsmen

Complaints inside the mandate of the European 727
Ombudsman

Of which: 230 inadmissible

162 admissible but no grounds
for opening an inquiry

335 inquiries opened on the basis
of complaints

Inquiries opened on the basis of complaints 335
Own-initiative inquiries opened 4
Inquiries closed 318
Of which: 182 from 2009 (57%)

80 from 2008 (25%)
56 from previous years (18%)

1. The European Ombudsman’s Annual Report makes use of the statistical category “complaints registered”
instead of “complaints received”, to distinguish between complaints actually registered during a given calendar

year and those received during the same period but registered in the following year.

2. The statistical category “processed” means that the analysis designed to determine whether the complaint

(i) falls within the Ombudsman’s mandate, (ii) meets the criteria of admissibility, and (iii) provides grounds to

open an inquiry has been completed. Because of the time required for this, the number of complaints “processed”
in a given year is different from the number of complaints “registered” in the same year.
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The Ombudsman closed 318 inquiries in 2009 (compared to 355 in 2008). Out of this total, 182 had
been registered in 2009, while 80 dated from 2008 and 56 from previous years.

As Figure 3.1 reveals®, the number of complaints inside the Ombudsman’s mandate over the past
six years has gone from a low of 603 in 2003 to 727 in 2009. It peaked in 2004 at 930, with the second
highest level reached in 2007 at 870.

Figure 3.1: Number of complaints inside the mandate 2003-2009
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603
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As Figure 3.2 shows*, the number of complaints outside the Ombudsman’s mandate has fallen
in 2009 to 2 392, the lowest figure recorded since 2003, when it was 1 768. The Ombudsman will
continue his efforts to reduce the number of complaints outside the mandate, by providing clear
information about what he can and cannot do, and helping guide complainants to the right address
first time around.

Figure 3.2: Number of complaints outside the mandate 2003-2009
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Table 3.2 gives an overview of the geographical origin of complaints registered in 2009. Germany,
the EU’s most populous country, submitted the greatest number of complaints, followed by Spain,
Poland, and France. However, relative to the size of their population, most complaints came from
Luxembourg, Malta, Cyprus, and Belgium.

3. Itshould be noted that, in 2005, 335 complaints, which were inside the Ombudsman’s mandate, concerned
the same subject matter. To allow for a more accurate comparison over the years, these have been counted
separately in Figure 3.1 only up to and including the eleventh complaint.
4. Itshould be noted that, in 2006, 281 complaints, which were outside the Ombudsman’s mandate, concerned
the same subject matter. To allow for a more accurate comparison over the years, these have been counted
separately in Figure 3.2 only up to and including the eleventh complaint.
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NOTE

Table 3.2: Geographical origin of complaints registered in 2009

Country Number of % of % of EU Ratio
Complaints Complaints Population

Luxembourg 29 0.9 0.1 9.4
Malta 25 0.8 0.1 8.1
Cyprus 24 0.8 0.2 3.9
Belgium 207 6.7 2.1 3.2
Slovenia 29 0.9 0.4 2.3
Estonia 17 0.5 0.3 1.8
Portugal 102 3.3 2.1 1.6
Bulgaria 77 2.5 1.6 1.6
Ireland 40 1.3 0.9 1.4
Spain 389 12.6 9.0 1.4
Lithuania 30 1.0 0.7 1.4
Latvia 20 0.6 0.5 1.3
Greece 91 2.9 23 1.3
Finland 42 1.4 1.1 1.2
Austria 62 2.0 1.7 1.2
Poland 235 7.6 7.7 1.0
Czech Republic 59 1.9 2.1 0.9
Hungary 55 1.8 2.0 0.9
Germany 413 13.3 16.6 0.8
Slovakia 27 0.9 1.1 0.8
Sweden 42 1.4 1.8 0.8
Denmark 23 0.7 1.1 0.7
Romania 81 2.6 4.4 0.6
France 235 7.6 12.8 0.6
The Netherlands 59 1.9 3.3 0.6
Italy 183 5.9 11.9 0.5
United Kingdom 176 5.7 12.3 0.5
Others 157 5.1

Not known 169 5.5

The complaint ratio has been calculated by dividing the percentage of total complaints from each Member State
by its percentage of the total EU population. Where it is greater than 1.0, this indicates that the country in
guestion submitted more complaints to the Ombudsman than might be expected given the size of its popu-
lation. All percentages in the table have been rounded to one decimal point.

In 2009, 15 Member States submitted more complaints than might have been expected given the
size of their population, 11 submitted fewer, while one submitted a number of complaints reflecting
the size of its population.

The map below provides a graphical illustration of how likely people in each Member State are to
complain to the European Ombudsman. Itis based on the number of complaints from each Member
State relative to the size of its population presented in Table 3.2 (see the note below Table 3.2 on
how the ratio is calculated).
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Geographical origin of complaints registered in 2009

Ratio (% complaints/%population)
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Complaints can be submitted to the European Ombudsman in any of the 23 EU Treaty languages®.
Following an agreement signed in November 2006 between the Ombudsman and the Spanish govern-

Complaints can be submitted to the ment, citizens may also complain to the European Ombudsman
European Ombudsman in any of the 23 in any of the co-official languages in Spain (Catalan/Valencian,
EU Treaty languages. Galician, and Basque)®. As Figure 3.3 shows, in 2009 most complain-

ants chose to submit their complaint to the Ombudsman in English,
followed by German, Spanish, and French. A limited number of complaints were submitted in Esto-
nian, Catalan, Maltese, and Irish.

5. Bulgarian, Czech, Danish, Dutch, English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian,
Latvian, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovene, Spanish, and Swedish.

6. In signing this agreement, the Ombudsman aligned his practice with the June 2005 conclusions of the
Council of the EU providing for the use of these languages to facilitate Spanish citizens’ communications with
EU institutions.
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Figure 3.3: Language distribution of complaints
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As Figure 3.4 reveals, in almost 80% of cases, the Ombudsman was able to help the complainant
by opening an inquiry into the case (11% of cases), by transferring it to a competent body, or by
giving advice on where to turn (67%). Section 3.6 below provides an overview of the cases which
were transferred or where advice was given to the complainant. In 22% of cases dealt with in 2009, a
reply was sent to the complainant but the Ombudsman deemed that no further action was possible.
In some cases, this was because the complainant failed to identify who or what he/she wished to
complain about.

Figure 3.4: Type of action taken by the European Ombudsman
following receipt of complaints

Reply sent to the complainant
but no further action possible
696

___Inquiry opened
335

Advice given
or case transferred
2088

NoTE The figures include 215 complaints registered towards the end of 2008, which were processed in 2009 and

excludes 94 complaints registered towards the end of 2009, which were still being processed at the end of
the year to determine what action to take.



40 |
3.2

The European Ombudsman — Annual Report 2009

Analysis of inquiries opened’

All of the complaints which fell inside the Ombudsman’s mandate were further analysed to deter-
mine admissibility. Out of 727 complaints falling within the mandate, 230 were found to be inad-
missible; for a further 162, which were admissible, the Ombudsman found no grounds for opening
an inquiry.

Figure 3.5: Complaints within the mandate of the European Ombudsman
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A total of 335 new inquiries were opened during the year on the basis of complaints. This consti-
tutes an increase of 14% compared with 2008. The Ombudsman also began four inquiries on his
own initiative.

As Figure 3.6 reveals, the number of inquiries opened in 2009 is just below the high levels reached
in 2004 (351) and 2005 (343). Inquiries closed will be analysed in section 3.3 below.

Figure 3.6: Evolution in the number of inquiries
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Atotal of 84% of complaints leading to inquiries were submitted by individual citizens, whereas
16% were submitted by companies and associations.

Table 3.3: Source of complaints leading to inquiries

Individual citizens 84% (283)
Companies and associations 16% (52)

7. As with the Annual Report 2008, the analysis in this section is based on the number of inquiries opened in
2009, rather than - as in earlier years - the total number of inquiries dealt with during the year (i.e., including
cases carried over from previous years). This method of calculating the statistics gives a better indication of
trends, year-on-year.
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11%
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Most inquiries opened by the Ombudsman in 2009 concerned the European Commission (56%).
Given that the Commission is the main EU institution that makes decisions having a direct impact
on citizens, it is logical that it should be the principal object of citizens’ complaints. It is worth
noting, however, that while the absolute number of inquiries opened concerning the Commission
fell (from 195 in 2008 to 191 in 2009), the number of inquiries opened concerning the European
Parliament’s administration, the European Personnel Selection Office (EpPso), the Council, and the
Court of Justice of the European Union increased (by ten, ten, two, and six inquiries respectively).
With regard to the Court, it is important to mention that the Ombudsman can only open inquiries
into its non-judicial work. Twenty three other EU institutions, bodies, offices, and agencies were
the subject of a further 59 inquiries®.

Figure 3.7: Institutions, bodies, offices, and agencies subject to inquiry

European Commission 191

European Parliament 38

European Personnel Selection Office 30

Council of the European Union 12

Court of Justice of the European Union 9

Other 59

N N N I =10 cases

The main types of maladministration alleged in inquiries opened in 2009 were lack of transparency,
including refusal of information (36% of inquiries), unfairness or abuse of power (14%), avoidable
delay (13%), unsatisfactory procedures (13%), negligence (6%), failure to ensure fulfilment of obli-
gations, that is, failure by the Commission to carry out its role as guardian of the Treaties vis-a-vis
the Member States (6%), legal error (6%), and discrimination (5%).

8. European Anti-Fraud Office (6), Committee of the Regions of the European Union (6), Education, Audio-
visual and Culture Executive Agency (5), European Aviation Safety Agency (5), European Economic and Social
Committee (4), European Police College (3), European Food Safety Authority (3), European Investment Bank
(3), European Medicines Agency (3), European Research Council Executive Agency (3), Europol (3), European
Court of Auditors (2), European Network and Information Security Agency (2), Office for Harmonisation in
the Internal Market (2), Translation Centre for Bodies of the European Union (1), European Central Bank (1),
European Chemicals Agency (1), European Defence Agency (1), European Union Agency for Fundamental Rights
(1), Eurojust (1), European Agency for the Management of Operational Co-operation at the External Borders of
the European Union (1), Office for Official Publications of the European Union (1), Trans-European Transport
Network Executive Agency (1).
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Figure 3.8: Types of maladministration alleged

Lack of transparency, including refusal of information 121
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Unfairness, abuse of power 48

14% [N N N -

Avoidable delay 45
13%

Unsatisfactory procedures 44

13% [N I N N

Negligence 22
6%

Failure to ensure fulfilment of obligations — Article 258 21

6% |

Legal error 19

6% N

Discrimination 17
5%

Other maladministration 23

7% N [ =10 cases

NOTE In some cases, two or more alleged types of maladministration were examined in the same inquiry. These
percentages therefore total more than 100%.

3.3 Findings of the Ombudsman’s inquiries

As Figure 3.6 above shows, the Ombudsman closed 318 inquiries in 2009. Of these, 311 were linked
to complaints and seven were own-initiative inquiries.

Most of the inquiries closed by the Ombudsman in 2009 were completed within one year (70%).
Over half (55%) were completed within three months. This includes cases that the Ombudsman
was able to resolve very quickly, for example, by telephoning the institution concerned to propose
a solution? (see section 2.5 above). Over 80% of inquiries were completed within 18 months, while
the remaining cases took longer, due to their complexity or to delays. On average, cases took nine
months to close. This constitutes a significant improvement (the average in 2008 was 13 months), and
reflects the aim set out in the Annual Report 2008 to further improve the institution’s performance
in 2009 by taking even less time to close cases, while maintaining or improving quality standards.
The improvement results mainly from the fact that the additional workload which resulted from
the significant rise in the number of complaints from 2004 onwards has now been completed.

Table 3.4: Cases closed in 2009 following inquiries

Average length of inquiry 9 months
Cases closed within 3 months 55%
Cases closed within 12 months 70%
Cases closed within 18 months 81%

NOTE These figures assume that a month consists of 30 days. It should also be noted that the percentages represent
cumulative figures.

9. It also includes cases where the Ombudsman would have conducted a full inquiry were it not that the
complainant withdrew the complaint, and cases where the Ombudsman could not proceed with his inquiry
due to the complainant’s decision to go to Court.
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As can be seen from Figure 3.9, a positive outcome was readily achieved for the complainant in
179 cases closed in 2009 (56% of the total). These cases were either settled by the institution or a
friendly solution was agreed. The comparable figure for 2008 was 129 cases. In a further 55 cases, the
matter was clarified so that no further inquiries were needed, while in 58 cases, the Ombudsman
found no maladministration. The Ombudsman concluded that there was maladministration in
37 cases. In two such cases, the institution concerned accepted the Ombudsman’s draft recommen-
dation, while critical remarks were made in 35 cases (see Figure 3.10). These findings are further
detailed below™°.

Figure 3.9: Results of inquiries closed

Settled by the institution or friendly solution agreed 179
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No maladministration found 58

18% NN -

No further inquiries justified 55
17%

Maladministration found 37

12% [

Other 6
2% [ [ =10 cases

NOTE In some cases, inquiries were closed on two or more grounds. These percentages therefore total more
than 100%.

m No maladministration

In 2009, 58 cases were closed with a finding of no maladministration. This is not necessarily a
negative outcome for the complainant, who at least benefits from receiving a full explanation from
the institution concerned of what it has done, as well as obtaining the Ombudsman’s independent
analysis of the case. At the same time, such a finding serves as tangible evidence that the institu-
tion concerned has acted in conformity with the principles of good administration.

I 2>->-> Commission helps resolve air passenger rights case

A German traveller had to organise his own trip back to Germany from Madagascar,
via Paris, because Air France cancelled his connecting flight due to a strike. He claimed
not to have received any assistance or compensation from the airline or the responsible
French supervisory body, the Directorate-General for Civil Aviation (DGAC), with whom
he could not communicate because of language problems. The complainant turned to
the Commission for help but was not satisfied with its response. In his complaint to the
Ombudsman, he alleged that the Commission failed to ensure that EU Member States are
properly applying the rules on compensation and assistance to passengers, in the event
of denied boarding and of cancellation or long delay of flights.

The Ombudsman found that the Commission had actively pursued the complainant’s
case by ensuring that the DGAC took the necessary measures. The airline had, in the
meantime, compensated the traveller. The Ombudsman also welcomed the Commission’s

10. The analysis that follows is based on inquiries completed during 2009. If an inquiry dealt with more than
one allegation or claim, these may have given rise to several findings by the Ombudsman.
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announcement that it would help national supervisory bodies to reduce language barriers
for European travellers who encounter problems.
2980/2008/GG

Further remarks
Even when the Ombudsman makes a finding of no maladministration or concludes that there are

no grounds to continue his inquiry, he may issue a further remark if he identifies an opportunity to

enhance the quality of the administration. A further remark should not, therefore, be understood as

implying criticism of the institution to which it is addressed but rather as providing advice on how

to improve a particular practice in order to enhance the quality of service provided to citizens. The

Ombudsman made further remarks in a total of 28 cases in 2009, including the following:

I Alleged breach of confidentiality in the Ryanair/Aer Lingus case

The Commission inquired into Ryanair’s proposal to merge with Aer Lingus and declared
that the merger would be incompatible with the common market. Ryanair alleged that
the Commission breached its obligation to protect the confidentiality of highly sensitive
information contained in a number of documents related to the proceedings, including
the Statement of Objections.

The Ombudsman observed that the Statement of Objections was disclosed to the press.
This constituted a serious breach of confidentiality. However, he noted that it could not
be presumed that the Commission was the source of the leak, given that the national
competition authorities were also in possession of the confidential version of the State-
ment of Objections. He made a further remark, encouraging the Commission to explore
with national competition authorities the adoption of appropriate mechanisms for ensuring
that the transmission of confidential information and documents remains secure.

1342/2007/FOR

m Cases settled by the institution and friendly solutions

Whenever possible, the Ombudsman tries to achieve a positive-sum outcome that satisfies both

the complainant and the institution complained against. The co-operation of the EU institutions is

essential for success in achieving such outcomes, which help enhance relations between the insti-

tutions and citizens and can avoid the need for expensive and time-consuming litigation.

During 2009, 166 cases were settled by the institution or body itself following a complaint to the

Ombudsman??.

I Commission apologises for delay

The complainant managed a study, which several companies and organisations carried
out for the Commission. The complainant submitted the final report, financial statements,
and other required documents within the three months agreed. The Commission acknow-
ledged receipt of the report, but did not pay the outstanding balance. In reply to the first
of several reminders from the complainant, the Commission cited holidays and capacity
problems as the causes of the delay. The complainant then turned to the Ombudsman,
alleging that the Commission had failed to deal with the matter and pay the balance within
the 45-days agreed. Following an extended telephone procedure that the Ombudsman
proposed to the Commission, the latter apologised to the complainant for the delay in
dealing with its file and promised to calculate and pay the balance within four weeks, if the

11. As outlined in Chapter 2, 114 of these were cases in which the Ombudsman’s intervention succeeded in
obtaining a rapid reply to unanswered correspondence.
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complainant agreed with the calculations. The complainant announced that it was satis-
fied with this outcome and was now in contact with the Commission regarding this file.
2650/2009/KM (Confidential) &

Ifaninquiry leads to a preliminary finding of maladministration, the Ombudsman tries to achieve
a friendly solution whenever possible. Thirteen cases were closed during the year after a friendly
If an inquiry leads to a preliminary finding of solution had been achieved. At the end of 2009, 20 proposals for
maladministration, the Ombudsman tries to friendly solutions were still under consideration.
achieve a friendly solution whenever possible.

| Ombudsman achieves friendly solution to complaint

about Vip tickets

Two high ranking Commission officials accepted VIp tickets for the Rugby World Cup in
Paris from a sportswear supplier. An NGo complained to the Ombudsman that this could
have resulted in a conflict of interest as both officials dealt with anti-dumping cases in
which the sportswear supplier could be interested. The Ombudsman suggested that the
Commission acknowledge that it would have been better not to allow its officials to accept
the hospitality. The Commission agreed to this proposal and the complainant was satis-
fied with its statement.

1341/2008/MHZ ™

In some cases, the complaint can be settled or a friendly solution can be achieved if the institu-
tion concerned offers compensation to the complainant. Any such offer is made ex gratia, that is,
without admission of legal liability and without creating a legal precedent.

m Maladministration found

The Ombudsman concluded that there was maladministration in 12% of cases closed in 2009. In
35 such cases, the case was closed with critical remarks to the institution concerned (44 cases in
2008). Two cases were closed when the institution concerned accepted a draft recommendation
made by the Ombudsman. These findings are analysed in more detail below.

Figure 3.10: Inquiries where maladministration was found

Critical remarks addressed to the institution 35

95% I ENENE

Draft recommendations accepted by the institution 2
5% || [ =10 cases
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Critical remarks
If a friendly solution is not possible or if the search for such a solution is unsuccessful, the
Ombudsman either closes the case with a critical remark to the institution concerned or makes a

A critical remark confirms to the complainant draft recommendation. The Ombudsman normally makes a crit-
that his or her complaint is justified and indicates  ical remark if (i) it is no longer possible for the institution
to the institution concerned what it has done concerned to eliminate the instance of maladministration, (ii) the
wrong, so as to help it avoid maladministration maladministration appears to have no general implications, and

in the future.

(iii) no follow-up action by the Ombudsman seems necessary. The
Ombudsman also makes a critical remark if he considers that a draft recommendation would serve
no useful purpose or in cases where the institution concerned fails to accept a draft recommenda-
tion but the Ombudsman does not deem it appropriate to submit a special report to Parliament.
A critical remark confirms to the complainant that his or her complaint is justified and indicates
to the institution concerned what it has done wrong, so as to help it avoid maladministration in
the future.

I Failure to make a proper note of a meeting in the Intel case

In 2008, the micro-processor producer, Intel, complained to the Ombudsman that
the Commission had made procedural errors while investigating if Intel had abused its
dominant position. Intel argued that the Commission failed to take minutes of a meeting
with a senior executive of the computer manufacturer, Dell, held in August 2006, even
though the meeting directly concerned the Commission’s investigation of Intel.

The Ombudsman found that the meeting of August 2006 concerned the investigation
of Intel. He also found that the Commission did not make a proper note of that meeting
and that its investigation file did not include the agenda of the meeting. The Ombudsman
concluded that this constituted maladministration. He made the critical remark that by
failing to make a proper written note of the meeting of August 2006, the Commission
infringed principles of good administration. However, he did not make any finding as to
whether the Commission had infringed Intel’s rights of defence.

The Ombudsman did not find maladministration in relation to Intel’s second allegation
that the Commission encouraged Dell to enter into an information exchange agreement
with micro-chip producer, Advanced Micro Devices (AMD). In the complainant’s view, this
agreement gave AMD access to information in the Commission’s investigation file. The
Ombudsman found, however, that the Commission failed to make a proper note of a tele-
phone call between the Commission and Dell, in which the information exchange agree-
ment was discussed. Such a note would have helped to clarify the relevant facts. He thus
recommended, in a further remark, that, in the future, proper notes should be made of any
meetings or telephone calls with third parties concerning important procedural issues.

1935/2008/FOR (Confidential)

A critical remark does not, however, constitute redress for the complainant. Where redress
should be provided, it is best if, once it has received the complaint, the institution concerned takes
the initiative to acknowledge the maladministration and offer suitable redress. In some cases, this
could consist of a simple apology. By taking such action, the institution demonstrates its commit-
ment to improving relations with citizens. It also shows that it is aware of what it did wrong and
can thus avoid similar maladministration in the future.

Follow-up to critical remarks and further remarks

With a view to ensuring that the institutions, bodies, offices, and agencies learn from their mistakes
and that maladministration is avoided in future, the Ombudsman informs the public on an annual
basis of his findings on the institutions’ follow-up to critical and further remarks. He does this via
a study which he publishes on his website.
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I Follow-up to critical and further remarks made in 2008

The Ombudsman invited the institutions concerned to respond, within a period of
six months, to the critical and further remarks he made in 2008. He received responses
to all the remarks made, albeit with a delay in some cases. This represents a significant
improvement from 2007, when some responses arrived too late to be taken into account
in the study concerning that year.

Taking critical and further remarks together, the rate of satisfactory follow-up was 79%.
The follow-up to further remarks was satisfactory in all cases, while the rate of satisfactory
follow-up of critical remarks was significantly lower at 62%. This demonstrates that there
is still important work to be done, by the Ombudsman and by the institutions themselves,
in persuading officials that a defensive approach to the Ombudsman represents a missed
opportunity for their institution and risks damaging the image of the Union.

>-9-» Five of the follow-ups warrant special mention as cases, which should serve as
a model for other institutions on how best to react to critical and further remarks. They
concern the Parliament (3464/2004/(TN)TS), the Commission (101/2004/GG and
3148/2007/BEH), the European Economic and Social Committee (1473/2006/TS), and
the European Personnel Selection Office (01/8/2006/BU). The institutions concerned
handled the follow-up to these cases in an exemplary way.

Draft recommendations

In cases where it is possible for the institution concerned to eliminate the instance of maladmin-
istration, or in cases where the maladministration is particularly serious, or has general implica-
tions, the Ombudsman normally makes a draft recommendation to the institution, body, office, or
agency concerned. In accordance with Article 3(6) of the Statute of the Ombudsman, the institu-
tion, body, office, or agency must send a detailed opinion within three months. During 2009, 15 draft
recommendations were issued. In addition, seven draft recommendations from 2008 led to deci-
sions in 2009, while two further cases were closed, following draft recommendations made in 2007.
Two cases were closed during the year when a draft recommendation was accepted by the insti-
tution. Five cases were closed with critical remarks. At the end of 2009, 17 draft recommendations
were still under consideration, including three made in 2008 and fourteen made in 2009.

I Failure to document review of environmental impact assessment

The EU identified the Madrid-Barcelona-Perpignan-Montpellier axis as a priority Trans-
European Network project. The project includes a high-speed railway connection between
Madrid and the French border. The European Investment Bank (EIB) is to finance more than
a quarter of the total cost of the project. In January 2006, a Spanish citizen complained
to the Ombudsman that the planned railway segment through the centre of Barce-
lona could seriously damage the environment of surrounding buildings, such as Gaudi’s
Sagrada Familia. The complainant argued that the EiB should re-examine the project and
re-consider its decision to finance it.

The Ombudsman investigated the complaint and could not find any documentary
evidence that the EIB had reviewed the Spanish authorities’ environmental impact assess-
ment. He called on the EIB to fully document the assessment before financing the project.
The Bank agreed to adjust its rules and to improve the way it documents its review of
future assessments.

244/2006/(BM)JMA
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Special reports
If a Union institution, body, office, or agency fails to respond satisfactorily to a draft recommen-
dation, the Ombudsman may send a special report to the European Parliament. The special report

If a Union institution, body, office, or agency may include recommendations.

fails to respond satisfactorily to a draft As was pointed out in the Ombudsman’s Annual Report 1998,
recommendation, the Ombudsman may send the possibility to present a special report to Parliament is of
a special report to the European Parliament. inestimable value for the Ombudsman’s work. A special report

3.4

to the European Parliament constitutes the last substantive step
which the Ombudsman takes in dealing with a case, since the adoption of a resolution and the exer-
cise of Parliament’s powers are matters for that institution’s political judgment. The Ombudsman
naturally provides whatever information and assistance may be required by Parliament in dealing
with a special report. No special report was issued in 2009.

The Rules of the European Parliament make the Committee on Petitions responsible for Parlia-
ment’s relations with the Ombudsman. At a meeting of the Committee on Petitions on 12 October
2005, the Ombudsman undertook, in accordance with Rule 195(3) of Parliament’s Rules of Pro-
cedure, to appear before the Committee at his own request, whenever he presents a special report
to Parliament.

Star cases exemplifying best practice

Nine cases closed in 2009 constitute illustrative examples of best practice and have been desig-
nated as star cases. They serve as a model for all EU institutions, bodies, offices, and agencies in
terms of how best to react to issues that the Ombudsman raises.

The Ombudsman praised the Commission for its support to a German citizen in a case concerning
air passenger rights. The inquiry showed that the Commission had actively pursued the complain-
ant’s case and had contacted the French authorities concerned to ensure that the relevant rules were
correctly applied (2980/2008/GG). Also with a view to ensuring the full and correct application of
EU law, the Commission re-opened an infringement procedure to check whether the landfill site at
Malagrotta, near Rome, had been brought into compliance with the relevant Directive (791/2005/
(IP)FOR). The Ombudsman had made a further remark in this regard.

In the area of transparency, the European Anti-Fraud Office (OLAF) agreed to release a long
list of documents after consulting the relevant judicial authorities of the Member States concerned.
The documents were requested by two Belgian companies (joined cases 723/2005/0V and
790/2005/0V). The European Personnel Selection Office (Epso) agreed to allow all candi-
dates, and not only unsuccessful candidates, to have access to their marks in the different tests.
This followed a complaint alleging that successful candidates could not find out what marks they
received (2346/2007/JMA).

In the area of contracts, the Commission announced its willingness to examine whether it would
be possible retroactively to authorise the use of sub-contracting with a view to cancelling a recovery
order of almost EUR 500 000 (2119/2007/ELB). Given that the company had successfully completed
the three projects it had carried out, the Ombudsman called on the Commission to accept this
friendly solution proposal. In case 1908/2007/]JF, the Commission agreed to cancel a recovery order,
acknowledging that the reimbursement would put the complainant in a very precarious financial
situation. The Ombudsman applauded the Commission for showing that it can be sensitive when
there are difficult personal situations, and included this case among the star cases in 2009 to illus-
trate how the institutions can apply the principle of fairness in their work.

Further examples of best practice include 1562/2008/BB, where the Executive Agency for
Competitiveness and Innovation (EAci) apologised and gave additional explanations to an unsuc-
cessful candidate for a position. It also mentioned the EAcr’'s commitment to identify additional
measures within its services to improve its officials’ awareness of applicable administrative stand-
ards. The European Research Council Executive Agency acknowledged that, in its initial deci-
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sion to exclude a candidate, it had failed to provide him with clear and understandable information
concerning possible means of redress. It assured the Ombudsman that applicants would receive
adequate information in the future. It also invited the candidate for interview (2003/2008/TS).
Finally, the Education, Audiovisual and Culture Executive Agency apologised to the complainant
and announced it had taken steps to remedy the problems identified, in a case concerning the rejec-
tion of a grant application. It also agreed to re-assess the application (1537/2008/(T])GG).

Thematic analysis of inquiries closed

Decisions closing cases are normally published on the Ombudsman’s website (http://www.
ombudsman.europa.eu) in English and, if different, the language of the complaint. A selected

Decisions closing cases are normally published number of cases are made available on the website in summary
on the Ombudsman’s website form in all 23 official EU languages. The summaries reflect the
(http://www.ombudsman.europa.eu) in English range of subjects and of Union institutions, bodies, offices, and
and, if different, the language of the complaint. agencies covered by the 318 decisions closing cases in 2009, as
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well as the different reasons for closing cases.

This section analyses the most significant findings of law and fact contained in the Ombudsman’s
decisions closing inquiries in 2009. It is organised in terms of a thematic classification of the main
subject matter of inquiries, constructed around the following seven main categories:

e Openness, public access, and personal data;

¢ The Commission as guardian of the Treaties;

¢ Award of tenders and grants;

¢ Execution of contracts;

¢ Administration and Staff Regulations;

¢ Competitions and selection procedures; and

¢ Institutional, policy matters, and other.

It should be noted that there is substantial overlap among the above categories. For example,
issues of openness are often raised in complaints concerning recruitment or the Commission’s role
as guardian of the Treaties. It should also be noted that the categories are not listed in the order in
which they appear in Figure 3.11*2.

Figure 3.11: Subject matter of inquiries

Dealing with requests for information and access to documents (transparency) 99
[ N I O

Administration and Staff Regulations 52
Competition and selection procedures (including trainees) 51

Institutional and policy matters; other matters 45
] 1 ] [

The Commission as guardian of the Treaties (Article 258 TFEU) 29

Execution of contracts 24
| ]

Award of tenders or grants 18

] [ =10 cases

12. Figure 3.11 provides information on all inquiries “completed” in 2009 based on subject matter. In 2008, this
graph was calculated on the basis of all inquiries opened. As the thematic analysis provides an overview of the
most significant findings contained in a selection of cases “closed” in 2009, it was deemed more appropriate to
calculate the graph on that same basis. The graph is positioned in this section to give the reader an indication
of the significance of the subject matter discussed in terms of the Ombudsman’s overall caseload.
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m Openness, public access, and personal data

This section reviews the Ombudsman’s decisions in 2009 on complaints concerning (i) public
access to documents, (ii) public access to information, and (iii) the protection of personal data and
the right of data subjects to have access to their data.

Public access to documents

Article 10(3) of the Treaty on European Union (ex Article 1 of the TEU) refers to decisions in the
Union being taken “as openly and as closely as possible to citizens”, whilst Article 15(1) of the Treaty
on the Functioning of the European Union (TFEU) requires the Union institutions, bodies, offices,
and agencies to conduct their work as openly as possible, in order to promote good governance and
ensure the participation of civil society. Article 15(3) TFEU (ex Article 255 of the EC Treaty) further
provides for a right of access to documents of the Union’s institutions, bodies, offices, and agencies.
Regulation 1049/2001 governs this right of access to documents®3. On 30 April 2008, the Commis-

1** to amend and replace Regulation 1049 /2001 regarding public access

sion put forward a proposa
to European Parliament, Council, and Commission documents. Discussions on this legislative revi-
sion continued in 2009. Following own-initiative inquiries by the Ombudsman in 1996 and 1999,
many other institutions and bodies also adopted rules on access to documents.

Regulation 1049 /2001 gives applicants a choice of remedy: they may challenge a total or partial

refusal of access either in court proceedings under Article 263 TFEU (ex Article 230 of the EC Treaty),

During 2009, the Ombudsman completed or by complaining to the Ombudsman. During 2009, the
inquiries into 19 complaints concerning Ombudsman completed inquiries into 19 complaints concerning
the application of Regulation 1049/2001, the application of Regulation 1049/2001, 15 of which were against
15 of which were against the Commission. the Commission.

29> Two complaints against the European Anti-Fraud Office
(OLAF) (cases 723/2005/0V and 790/2005/0V) were the subject of a joint inquiry. They concerned
two Belgian companies which were the subject of an investigation into the use of false certificates
to import bananas at a preferential tariff. In order to clarify the facts and potentially prepare an
appeal, they asked for access to a long list of documents. OLAF refused access to the majority of
those documents on the grounds that it would undermine the protection of its investigation and
of court proceedings in Member States. After inspecting the file, the Ombudsman concluded that
OLAF had acted incorrectly. He made a friendly solution proposal inviting OLAF to reconsider its
position. OLAF accepted the friendly solution after consulting the relevant judicial authorities of
the Member States concerned. € €€

In case 1349/2008/GG, a journalist who addressed a series of questions to OLAF and received
an answer from OLAF’s spokesman complained that this spokesman had intended to forward his
answers to various third parties. In its opinion, OLAF submitted that the spokesman had acted
on his own behalf and not in his capacity as OLAF’s spokesman. Because that person had indeed
declared that he was acting in a personal capacity when sending the relevant e-mail, the Ombudsman
concluded that the complaint was outside his mandate and he closed the case.

A former Commission official, who had submitted a complaint to the European Data Protection
Supervisor (EDPS) alleging that the Commission had breached his data protection rights, lodged a
complaint with the Ombudsman against the EDPS (case 491/2008/PB). The complainant alleged that
the EDPs failed to reply to correspondence and, more specifically, to grant access to some documents.
The EDPS apologised for the delay in answering to correspondence. As regards the issue of access
to documents, the Ombudsman considered that, at the time of the decision, which did not comply
with the relevant rules, the EDPS had not yet established a structured approach on how to handle
such requests for access. The Ombudsman therefore closed the case with a further remark.

13. Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding
public access to European Parliament, Council and Commission documents, O] 2001 L 145, p. 43.
14. COM(2008) 229 final.
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Several complaints involved allegations of delay. In cases 11/2008/DK and 1010/2008/DK, the
Ombudsman identified several shortcomings in the Commission’s handling of the complainants’
requests for access'®. These concerned the registration of requests, complying with applicable
time limits, and failure to provide reasons for extending time limits. Because such shortcomings
had already been identified in a previous case (367/2006/PB), where the Ombudsman made
several critical remarks (to which the Commission responded very positively), and because the
facts concerning these two cases predated the Commission’s commitments to the Ombudsman, he
did not make critical remarks again. Case 541/2008/VIK also contained allegations that the deci-
sion rejecting the request for access to documents was improper. During the course of the inquiry,
it emerged that the information the complainant was looking for had been published by the rele-
vant national authorities. The Ombudsman identified several shortcomings in the Commission’s
behaviour but made no critical remarks because the complainant had not made any allegations
concerning these procedural aspects.

In case 1491/2008/(ID)(BU)CK, a candidate in a competition organised by the European
Personnel Selection Office (EpPso) argued that he had received no answer to a request for access to
the questions and answers of the test he had passed. Several months later and, while apologising
for the delay, the Commission’s Secretariat-General rejected the request and acknowledged that
the confirmatory application had been lost or misplaced. This case was related to case 1150/2008/
(ID)(BU)CK, which the same complainant brought against Epso. In this latter case, the complainant
alleged that Epso failed to transfer his confirmatory application to the Commission’s Secretariat-
General, in accordance with Article 15(1) of the European Code of Good Administrative Behaviour.
It merely told the complainant that he should address the confirmatory application to the Commis-
sion. EPso acknowledged that, given the established practice whereby the Commission deals with
confirmatory applications, it should have made the transfer. The Ombudsman made a further remark,
encouraging EPso to take all necessary steps to establish its autonomy in the area of processing
access to document requests.

In case 3085/2008/GG, the Ombudsman criticised the Commission for not having initially iden-
tified the complainant’s letter as a request for access. The Commission had also failed to deal prop-
erly with the complainant’s confirmatory application. Even if the Commission’s decision refusing
access was correct in substance, the Ombudsman made a critical remark because the Commission
failed to apologise for its procedural errors.

Case 429/2007/PB also concerned serious delays in the handling of a request for access. The
Ombudsman made a critical remark. The issue of fees to be charged for the processing of requests
for access to very large and numerous documents was also raised in this case. The Ombudsman
considered that the Commission did not comply with the standards laid down in Article 10 of Regu-
lation 1049 /2001 for charging such fees and also made a critical remark in this respect.

The Ombudsman launched an own-initiative inquiry in relation to the Commission concerning
citizens’ requests for access to documents related to infringement procedures (01/2/2009/MHZ).
While he closed the inquiry with a finding of no maladministration, he encouraged the Commission
to inform citizens that they can gain access to such documents by applying either to the Commission,
or to the authorities of the Member State concerned, or both. Citizens could also be informed that,
if they submit their request for access to Member State authorities, it is national law that applies.
The Ombudsman added that the Commission could include such information on its excellent and
citizen-friendly website concerning infringements®®.

Other Ombudsman inquiries dealt with further exceptions to public access foreseen in Regula-
tion 1049/2001. Case 70/2008 /TS dealt with the exception relating to the danger of undermining the
decision-making procedure and of exposing services to undue external pressure. The Ombudsman
considered that the reasons put forward by the Commission were neither valid nor adequate. He
closed the case with critical remarks. Case 488/2007/PB dealt with the exception to public access

15. Anillustrative example of how some services still have difficulties complying with the provisions of Regu-
lation 1049/2001, is case 2673/2009/MHZ which was finally settled by the institution.
16. In relation to access to an infringement case file, see also case 1059/2008/(WP)VL.
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based on the protection of commercial interests and the protection of international relations. The
Ombudsman found that the Commission failed to give adequate reasons for refusing full access to
the documents. The Commission replied that it had consulted the Member States concerned and that
all but one had agreed to the disclosure. It would keep the Ombudsman informed of that Member
State’s position, it said. The complainant was satisfied with that response and the Ombudsman
closed the case. However, he made a further remark that the Commission had failed to address
importantissues, namely, whether it considered that the documents in question originated from the
Member States or were documents written by the Commission’s services. He invited the Commis-
sion to clarify that issue.

Case 819/2007/PB dealt with the Commission’s refusal to give access to Ireland’s application in
a case before the Court of Justice on the grounds that it would be damaging to the Court’s proceed-
ings. During the inquiry, the General Court issued a judgment which appeared to be relevant to the
matter in question. The Ombudsman therefore asked the Commission to revise its original decision
in light of the judgment. The Commission maintained its refusal, without providing valid reasons.
The Ombudsman therefore made a critical remark. He noted that the Commission’s refusal appeared
to rely on the fact that an appeal had been brought against the judgment. That cannot justify a deci-
sion to ignore the legal interpretation set out in that judgment, he said.

Public access to information

The Ombudsman dealt with many complaints alleging failure to provide information. Many of
these cases were dealt with through accelerated and simplified procedures, and were therefore
closed quickly after the institution concerned provided the relevant information. In two cases, a fully
fledged inquiry was launched. Case 1694 /2007/(WP)BEH dealt with an allegation that the Commis-
sion had given insufficient and deliberately incorrect replies to a request for information concerning
a certain legislative procedure. While the Ombudsman concluded that the allegation concerning
deliberately incorrect information was unfounded, he agreed that the Commission’s replies to the
complainant were insufficient. Given that the Commission provided the relevant information during
the inquiry, the Ombudsman considered that no further action was necessary on his part. In case
443/2009/VL, the European Police Office (Europol) was accused of failing to respond to letters, in
which the complainant informed it of what he considered to be a serious threat to international
security. It also failed to give him the contact details of Europol’s liaison bureau in Germany. In its
opinion, Europol explained that the matters raised by the complainant concerned national issues
and that it had transmitted the information to Germany’s Europol liaison bureau which was situ-
ated in its premises in The Hague. The Ombudsman therefore closed the case.

Data protection

In case 3486/2006/(GK)(ID)RT, the complainant asked the Commission to provide employ-
ment data concerning one of its officials. Because the official refused her permission, the Commis-
sion refused to disclose the starting date of her employment. The Ombudsman considered that the
Commission failed to provide adequate grounds for its refusal and made a friendly solution proposal,
which the Commission accepted. However, the official concerned had, in the meantime, lodged a
complaint with the EDPS against the Commission’s intention to disclose the information. When the
EDPSs confirmed that the data in question could be disclosed, the official brought an action before the
General Court. In light of that pending action, the Ombudsman closed his inquiry. He made a further
remark that the Commission should inform the complainant of the outcome of the court case.

Case 672/2007/(WP)PB concerned issues regarding the handling of access applications and the
applicability of Regulation 1049/2001 as regards data protection rules. The Ombudsman found that
the Commission’s handling of the request in this case was tainted by gross and unjustified delays
amounting to maladministration. He made a critical remark. With regard to the applicability of
Regulation 1049/2001, the Ombudsman referred to case-law that was subsequent to the submis-
sion of the complaint and which appeared to have been implicitly recognised by the Commission.
He considered that the legal issues in question were no longer in dispute.
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29> Case 2346,/2007/JMA concerned EPso’s refusal to inform successful candidates of their
marks in the different tests. The Ombudsman considered that, by refusing to do so, EPso disre-
garded the fundamental principle of transparency enshrined in Article 1 TEU (now Article 10(3)
TEU) and in Article 22 of the European Code of Good Administrative Behaviour. He also consulted
the EDPs on the matter, who took the view that the test results must be considered as personal data
to which complainants should have the right of access. While Epso originally refused the Ombuds-
man’s friendly solution proposal to disclose the data, it decided to change its policy and to allow all
candidates to have access to their marks, after consulting EPso’s Management Board. €€

m The Commission as guardian of the Treaties

The rule of law is a founding principle of the European Union. One of the Commission’s most
important duties is to be the guardian of the Treaties®”. Article 258 TFEU (ex Article 226 of the EC
Treaty) creates a general procedure under which the Commission may investigate and refer to the
Court of Justice possible infringements of EU law by Member States. The Commission may open
investigations on its own initiative, on the basis of complaints, or in response to requests from the
European Parliament to deal with petitions addressed to it under Article 227 TFEU (ex Article 194 of
the EC Treaty). Other procedures apply in relation to specific matters, such as illegal state aids.

The Ombudsman receives and deals with complaints against the Commission in its role as guardian
of the Treaties. When the Ombudsman opens an inquiry into such a complaint, he is always careful

The Ombudsman receives and deals to make clear to the complainant, where necessary, that the inquiry
with complaints against the Commission will not examine whether there is an infringement, because the
in its role as guardian of the Treaties. European Ombudsman has no mandate to investigate the actions

of Member State authorities. The Ombudsman'’s inquiry is only
directed at examining the Commission’s behaviour in analysing and treating the infringement
complaint presented to it. The Ombudsman can deal with both procedural and substantive aspects
of the Commission’s behaviour. However, the Ombudsman’s inquiries and conclusions fully respect
the Commission’s discretionary powers, recognised by the Treaties and the case-law of the Court
of Justice of the European Union, when deciding whether or not to start an infringement procedure
and to bring a case before the Court against the Member State concerned.

As regards the Commission’s procedural obligations towards complainants, the Ombudsman’s
main point of reference is a Communication issued by the Commission in 2002*#. The Communica-
tion lays down a certain number of procedural obligations relating to the registration of complaints
submitted to the Commission and the exceptions to this obligation, as well as deadlines for dealing
with complaints and for informing the complainants. This Communication was issued in 2002, as
a response to the Ombudsman’s previous inquiries and criticisms he had expressed towards the
Commission in relation to these matters. The Ombudsman considers this Communication to consti-
tute a very important step forward in terms of increasing the trust citizens have in the Commission
as the guardian of the Treaties. In 2009, the Ombudsman’s review of how the Commission applies
its own rules revealed a certain number of shortcomings in the application of the Communication.
An illustrative sample of these is presented and analysed immediately below.

The issue of inadequate information to complainants is a recurrent problem. In case 80/2009/BU,
while the Commission initially acknowledged receipt of correspondence from a Czech environmental
NGO, it was only when the Ombudsman’s inquiry was underway (i.e., more than one year later) that
itinformed the complainant of its intention not to register the correspondence as a complaint, and
gave reasons for its action. The Ombudsman made a further remark that the Commission could
inform all those complainants whose correspondence was not separately registered as a complaint,

17. Article 17 of the TEU (ex Article 211 of the EC Treaty) requires the Commission to “ensure the application
of the Treaties, and of measures adopted by the institutions pursuant to them”.
18. Communication to the European Parliament and the European Ombudsman on relations with the
complainant in respect of infringements of Community law, O] 2002 C 244, p. 5.
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but was rather added to similar on-going cases, about its handling of the registered complaint. Case
1890/2008/(CHM)BU concerned an allegation by three companies that the Commission did notact
with due care when sending its pre-closure letters in an infringement procedure against Portugal. It
also failed to ensure the proper delivery of its decision to close the case. The Ombudsman recalled that
points 9 and 10 of the Commission’s Communication foresee that it should inform the complainant
of its final decisions closing infringement complaints. Not doing so was an instance of maladmin-
istration which led the Ombudsman to issue a critical remark. He also made three further remarks
relating to procedural aspects of the Commission’s handling of the complaints.

A further recurrent problem, already alluded to, relates to the registration of complaints. The
Commission’s Communication foresees an obligation to register the complaints it receives in the
central registry (point 3(1) of the Communication). The exceptions to this obligation are enumerated
in the following paragraph: “[w]here there is doubt as to the nature of an item of correspondence,
the Secretariat-General of the Commission shall consult the department(s) concerned within 15
calendar days of receipt. If the department(s) fails to reply within 15 working days, the complaint
shall be formally recorded at the central registry of complaints.” This clear obligation has given rise
to numerous problems. Case 2884/2008/(WP)GG concerned a German cosmetician who wished
to have her professional qualifications recognised in Greece. Given that an infringement procedure
against Greece concerning similar problems was already pending, the Commission added this new
case to the procedure. It then informed the complainant that it intended to close the case because
the complainant could submit her request to the competent national authorities. The Ombudsman
found that the Commission’s position was reasonable and that it had adequately corresponded and
informed the complainant of its intention. However, it had only registered the complaint more than
five months after having received it. As this was not the issue of the complaint, the Ombudsman
made a further remark that the Commission should review its practice concerning such matters.
The same problems arose in case 1628/2008/TS. Only after the Ombudsman opened his inquiry
did the Commission register the correspondence as a complaint and provide the complainant with
the information it requested. The Ombudsman made a further remark that the Commission should
clearly separate the process of identifying, registering, and acknowledging receipt of complaints,
from the process of deciding how to deal with each complaint.

Similar problems concerning registration and information about complaints were identified in
case 1174./2007 /TN, which concerned two complaints about Sweden’s alleged failure to transpose EU
law on free movement of persons. Only after the Ombudsman made a friendly solution proposal did
the Commission agree to register the second complaint and to inform the complainant of its handling
of the two complaints. The same registration problems were detected in case 1087/2009/JMA,
which concerned the refusal by the Italian authorities to register the double-barrelled name of the
complainant’s son. The Ombudsman found that the Commission should have registered the corres-
pondence as a complaint. If it considered otherwise, it should have informed the complainant accord-
ingly. The Ombudsman made a further remark that the Commission should inform the complainant
of the results of its actions undertaken in relation to the Italian authorities.

Case 3303/2008/ELB concerning an allegedly wrong decision of the Commission not to register
an infringement complaint against Belgium for failing to recognise the complainant’s French diploma
in nursing was closed with a finding of no maladministration. The Ombudsman agreed with the
Commission that there was no breach of EU law because recognition of diplomas for academic
purposes is a prerogative of Member States and no provision of EU law deals specifically with those
matters. The Ombudsman also closed case 1440/2008/(WP)OV with a finding of no maladminis-
tration on an allegation by a Spanish citizen that the Commission had failed to provide him with
information on the means to challenge Spanish customs duties for certain products. The Ombuds-
man'’s detailed analysis revealed that the Commission replied to the complainant’s questions and
provided him with the relevant information concerning the applicable procedures. It also kept him
informed of the relevant discussions in the Customs Code Committee.

Prompted by concerns arising from these and similar cases, the Ombudsman launched in 2009
an own-initiative inquiry in relation to the Commission’s practices concerning the registration of
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correspondence and complaints (0I/3/2009/MHZ). This inquiry was still ongoing at the end of
that year.

The Ombudsman can also review the substance of the analyses and conclusions reached by the
Commission when investigating infringement complaints. This review aims at verifying whether
the conclusions reached by the Commission are reasonable and whether they are well argued and
thoroughly explained to complainants. If the Ombudsman were fundamentally to disagree with the
Commission’s assessment, he would state so, while also pointing out that the highest authority in
interpreting EU law is the Court of Justice. Disagreements of this kind are exceptional, however. In
most of the above-mentioned cases, the Ombudsman considered the Commission’s stance on the
substance of the case to be correct®®.

>»> Case 2980/2008/GG concerned an allegation by a German citizen that the Commission
failed to deal properly with a complaint to ensure that Member States correctly apply the EU regula-
tion concerning air passengers’ rights. The inquiry showed that the Commission had actively pursued
the complainant’s case and had contacted the French authorities concerned. In the Ombudsman’s
opinion, the Commission’s Directorate-General for Transport and Energy was to be commended
for its active approach and its support to the complainant in this case. €€

Alsoin case 443/2008/JMA, which concerned an allegation that the Commission failed properly to
handle a complaint against Spain and wrongly decided to include his complaint in an ongoing, single
horizontal procedure against Spain concerning urban water treatment, the Ombudsman concluded
that, according to the case law of the Court of Justice of the European Union, the Commission has a
wide margin of discretion to decide whether or not individual complaints should be grouped into a
single horizontal procedure. Moreover, the Commission correctly informed the complainant of the
actions it had taken. By comparison, in case 706 /2007/(WP)BEH, the Ombudsman took the view
that the Commission failed to deal with the complainant’s infringement complaint as rapidly and
diligently as possible and that this failure constituted maladministration. The complaint had been
submitted in 2005 by an Austrian citizen against Austria for failing to comply with EU legislation
on air quality. The Ombudsman considered that, in spite of a sufficiently clear factual background,
the Commission did not adopt a position on the complaint by the date the complainant turned to
the Ombudsman in 2007.

9> Case791/2005/(IP)FOR concerned an allegedly unfair decision to close an infringement
complaint against Italy regarding a landfill site at Malagrotta, near Rome. The complainant alleged
that the Commission’s decision to close the case was unfair because there were several irregular-
ities involved. The Ombudsman found that the relevant deadline for compliance was 16 July 2009
and the fact that the landfill did not yet comply with the relevant standards, when the Commission
closed the infringement procedure, was not wrong or unfair. However, in the light of significant infor-
mation brought to his attention by the complainant, he urged the Commission to check, after the
July 2009 deadline, whether the landfill had indeed been brought into compliance with the Direc-
tive. Later in 2009, the Commission re-opened the infringement procedure. €€<€

Case 1532/2008/GG concerned an alleged failure to conduct infringement proceedings against
Austria. The Commission opened an investigation following complaints from 27 Austrian citizens’
initiatives that Vienna airport had undergone repeated extensions, in the absence of an obligatory
environmental impact assessment (E1A). The Commission subsequently agreed that the Austrian
authorities could carry out a retroactive EiA. The Ombudsman’s inquiry identified several prob-
lems with this retroactive E14, including a potential conflict of interest within the national author-
ities. Since the Commission had not yet taken a final decision on this case, the Ombudsman closed
his inquiry, indicating that he trusted that the Commission, when taking its final decision, would
take his findings and concerns into consideration.

19. See, for instance, case 822/2009/BU concerning the alleged violation of environmental directives by the
Czech Republic and case 2036/2008/(CD)BEH regarding the alleged incompatibility of Austrian pension laws
with the Treaty provisions on freedom of movement.
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m Award of tenders and grants

The Ombudsman deals with complaints about the award, or non-award, of tenders and grants.
However, he considers that the institutions and, in particular, the evaluation committees and the
The Ombudsman deals with complaints about awarding authorities in tenders, have a broad discretion with
the award, or non-award, of tenders and grants. regard to the factors they take into account when deciding whether
to award a contract following an invitation to tender. He considers
that his review of such cases should be limited to checking whether the rules governing the pro-
cedure are complied with, the facts are correct, and that there is no manifest error of assessment
or misuse of power. Moreover, he examines whether the institutions have complied with their duty
to state reasons and if these are coherent and reasonable.

The Ombudsman closed six cases in which the complainants alleged unfairness in the work of
the selection committees because of conflict of interest or lack of impartiality by some of their
members. In case 3112/2007/MF, concerning a tender for the rehabilitation of a National Park in
Chad, the Ombudsman considered that the circumstances of the case could cast objective doubts
on the impartiality of a particular member of the evaluation committee and that, contrary to the
Commission’s view, the said member’s declaration of impartiality was not sufficient to eliminate
these doubts. He concluded that the Commission did not take sufficient action to remove the doubts
and did not demonstrate that its actions were the only ones at its disposal. In case 2400/2006/]F,
a consultancy firm alleged that its tender was unsuccessful because of instructions given by the
Commission’s Delegation in a third country. The Ombudsman’s inquiry did not produce any evidence
relating to the alleged instructions to sustain the complainant’s allegation.

In case 491/2007/PB, concerning a call for proposals launched by the Commission Representa-
tion in Berlin and, more specifically, the fairness of the competition and transparency of the pro-
cedure, the Ombudsman found that there were unduly restrictive requirements in the tender, and
that the Commission failed to respond properly to the complainant’s information requests. He
also expressed concerns about the absence of rules and practices regarding the issue of conflict
of interest in the case of current or former in-house providers of services or other products, who
participate in tenders. In a further remark, he invited the Commission to examine the possibility
of adopting such rules or guidelines.

In case 1270/2007/(ET)(ID) (DK)CK, the complainant, who originally received a letter awarding
the contract, was informed by the Commission that the tender had been cancelled because of irregu-
larities in the procedure and because of potential infringement of confidentiality and impartiality,
as well as possible external influence during the evaluation procedure. The Ombudsman issued a
draft recommendation calling on the Commission to provide more specific and adequate grounds
for the tender cancellation. After inspecting the file, the Ombudsman confirmed that it contained
evidence supporting the explanation which the Commission had put forward in response to his
draft recommendation. He, therefore, closed the case on the grounds that the draft recommenda-
tion had been implemented.

In an own-initiative inquiry (01/4/2005/GG), the Ombudsman investigated further into the
allegation by a German NGo that the Commission had deliberately disadvantaged it and had acted
fraudulently when it rejected its application to sign a Framework Partnership Agreement. The
Ombudsman identified serious instances of maladministration. In addition to the deficiencies he
had already identified in previous related inquiries (cases 1702/2001/GG and 2862/2004/GG), he
found that the Commission had deliberately concealed the truth and thus misled the NGo. The way
in which it handled the NGo’s application had seriously disadvantaged the complainant. In response
to the Ombudsman’s draft recommendation, the Commission admitted that it should have handled
the application more diligently. However, it did not apologise to the complainant but pointed out that
the relevant procedures had since been improved. The Ombudsman concluded that the Commission’s
admission was not sufficient to address the serious concerns raised in his draft recommendation.
However, given that the maladministration had taken place a long time ago and a new Partnership
Agreement was now in force, he closed the case with a critical remark.
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Finally, in case 1192/2008/BU against the European Parliament, the complainant was dissatis-
fied with the results of a tender to carry out renovation works in Parliament’s Information Office in
Malta. He challenged the accuracy of the evaluation criteria established. The Ombudsman found no
maladministration by Parliament and considered that its explanations were reasonable. He referred
to the relevant case-law, according to which institutions have a broad discretion when assessing
the factors to be taken into account for the purposes of awarding a contract, and found that there
was no evidence that the institution made a manifest error of assessment.

A second group of complaints concerned alleged wrong or unfair exclusion of the complainants’
tenders or bids?°. Case 1928/2008/TS concerned the rejection of an application for a scholarship
for Turkish Cypriot students. The Commission agreed that the evaluation committee’s explanations
could have been clearer. The Ombudsman concluded that the committee’s decision to exclude the
application did not comply with the pertinent call for expressions of interest. He noted, however,
that the Commission was in agreement that the complainant would be eligible for the 2009-2010
scholarship programme. Case 2576/2008/(AF)GG concerned the allegedly wrong exclusion of the
complainant’s tender because he failed to enclose the relevant VAT document. The Ombudsman
examined the application and concluded that the complainant had not been able to establish that
he submitted the required document. No maladministration was found but the Ombudsman made
a further remark with a view to avoiding these kinds of problems in the future.

In case 3222/2005/IP, the complainant alleged that the Commission’s decision not to select its
bid was unfounded. The evaluation committee had recalculated the bid on its own initiative because
it wrongly understood it to contain arithmetical errors. These unwarranted modifications resulted
in the bid exceeding the maximum budget of EUR 4 million by EUR 21. The Ombudsman concluded
that, in the case at hand, a request for clarification would have provided the complainant with the
opportunity to clarify the bid. Failing to seek that clarification resulted in maladministration. The
Commission rejected the Ombudsman'’s friendly solution proposal that it try to agree on adequate
compensation for the loss of opportunity. After the complainant announced that he was considering
taking the matter to court, the Ombudsman closed the case with a critical remark.

>9> Case 1537/2008/(TJ)GG concerned the rejection by the Education, Audiovisual and
Culture Executive Agency (EACEA) of a grant application by a town twinning association because
an important document was missing. The complainant identified a series of errors in the Agency’s
procedures and practices. In response to the Ombudsman’s inquiry, the Agency apologised to the
complainant and announced that it had taken steps to remedy the problems identified. It agreed to
re-assess the application, in accordance with the relevant award criteria. Again, the proposal did
not qualify for the grant. The Ombudsman inspected the file and concluded that no manifest error
could be found in relation to the evaluation. He made a further remark, however, that, in the future,
the Agency should provide more detailed information on the results of its evaluations to applicants
challenging the assessment of their applications. €€

Two cases offered an opportunity to clarify the difference between illegality and maladministra-
tion: in case 1561/2008/RT, the Ombudsman considered that the information provided in the invita-
tion to tender was not sufficiently precise and exhaustive for those tenderers who decided to deliver
their bids by courier service (private post) or by hand. The Ombudsman made a friendly solution
proposal which the Commission rejected, saying that the information provided complied with the
applicable provisions of the Financial Regulation. The Ombudsman closed the case with a critical
remark, recalling that the term ‘maladministration’ constitutes a broader concept than illegality. The
fact that a decision was adopted without breaching the law does not necessarily mean that it was
adopted in conformity with principles of good administration. Case 271/2009/VL was submitted
by an employee of an office of the European Consumer Centre in Germany. Her contract could not
be renewed on time because the Commission, which finances the Centre with a grant, could not
complete on time the necessary procedures to renew the grant. The Ombudsman agreed that the
Commission did not breach any legal obligations. However, he was not convinced that the Commis-

20. See also case 1414/2007/1P.
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sion dealt with the application for the grant as rapidly as it should have for him to consider that it
had acted in accordance with good administrative practice. Given that the Commission accepted
that grant applications are best dealt with before the end of the year preceding the one for which
the grant is requested, the Ombudsman closed the case with a critical remark.

m Execution of contracts

The Ombudsman considers that maladministration occurs when a public body fails to act in
accordance with a rule or principle which is binding upon it. Maladministration may thus also be
found when the fulfilment of obligations arising from contracts concluded by EU institutions is
concerned.

However, the scope of the review that the Ombudsman can carry out in such cases is necessarily
limited. The Ombudsman is of the view that he should not seek to determine whether there has
been a breach of contract by either party, if the matter is in dispute. This question can only be dealt
with effectively by a court of competent jurisdiction, which would have the possibility to hear the
arguments of the parties concerning the relevant national law and to evaluate conflicting evidence
on any disputed issues of fact.

In cases concerning contractual disputes, the Ombudsman considers it justified to limit his
inquiry to examining whether the Union institution, body, office, or agency has provided him with
a coherent and reasonable account of the legal basis for its actions and why it believes that its view
of the contractual position is justified. If that is the case, the Ombudsman will conclude that his
inquiry has not revealed an instance of maladministration. This conclusion will not affect the right
of the parties to have their contractual dispute examined and authoritatively settled by a court of
competentjurisdiction. If the parties do so, the Ombudsman will close his inquiry immediately with
no further assessment, in light of the provision in Article 2(7) of his Statute.

On the basis of the aforementioned examination, the Ombudsman closed several cases in 2009
with findings of no maladministration or considered that no further inquiries were justified. These
included disputes about delays in making balance payments due for work in some projects??,
failure to pay interest for late payment to a firm?2, disputes over eligible costs and/or amounts to
be recovered or paid after audit actions?3, disputes over failure to provide reasons when asking
for the dismissal of persons working for contractors of the institutions, and breach of the right to
be heard?*.

Unlike in previous years, the Ombudsman closed no cases relating to delays in payment. [t appears
that, either the Commission is improving its system of payment or is making an effort to settle rele-
vant problems before its contractors complain to the Ombudsman. It should be noted that, in 2009,
the Ombudsman opened a follow-up to his previous own-initiative inquiry (01/5/2007/GG) into
late payment by the Commission. This inquiry (01/1/2009/GG) should reveal whether progress
has indeed been made.

A recurrent problem dealt with by the Ombudsman in contractual cases relates to the partic-
ular contracts the Commission uses to carry out EU-funded actions or programmes. As a rule, the
Commission establishes a contractual relationship with a certain firm or consortium, which then
implements the project in question by using sub-contractors, experts, or its own employees. Some
of these contracts and the respective framework programmes give the Commission some rights
in relation to the contractor’s experts or employees. This particular contractual environment can
give rise to disputes between the Commission’s contractors and their staff or experts, with respect
to which the Ombudsman considers that the Commission has a certain degree of responsibility.
Case 2449/2007/VIK concerned the dismissal of a team leader after the Commission expressed

21. Cases177/2008/RT and 670/2009/(BU)RT against the European Commission.

22. Case 1264/2008/MF against the European Parliament.

23. Cases 2119/2007/ELB, 2781/2007/(BEH)O0V, and 1462/2007/DK against the Commission.

24. Cases 226/2007/MHZ, 2449/2007/VIK, 2910/2008/TN, and 582/2008/MF against the Commission.
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its dissatisfaction with the work he had done. Although the Ombudsman found no maladministra-
tion as regards the substance, namely, the reasons provided by the Commission, he concluded that,
as regards the procedure, the Commission failed to act in accordance with the principles of good
administration, when it failed to give the complainant the possibility to respond to the criticism.
The Ombudsman’s contribution to the public consultation concerning the revision of the Financial
Regulation contains concrete proposals to tackle this kind of problem?.

The Ombudsman would like to underline that, in 2009, many of the cases he dealt with concerning
contractual matters were closed with findings of no maladministration. In a case where he identi-

The Ombudsman would like to underline that, fied a possible instance of maladministration, the Commission
in 2009, many of the cases he dealt made a real effort to accept his friendly solution proposal.

with concerning contractual matters were closed > Incase2119/2007/ELB, the Commission concluded that
with findings of no maladministration. some personnel costs claimed by the firm in question could not

be paid because it had sub-contracted the work, without prior
authorisation. The Commission claimed back the full amount for the three projects, amounting to
almost EUR 500 000. The Ombudsman pointed out that the Commission had failed to answer clearly
to precise questions put to it about the use of sub-contractors. He also noted that the work of the
complainant had been carried out to the satisfaction of the Commission. The Commission agreed
to consider the merits of the company’s request to use sub-contracting and declared that, if it was
justified and the complainant submitted proof of its sub-contracting expenses, it could cancel its
recovery order. € €€
The following inquiries revealed no maladministration®®: in case 2492/2008/VL, the complainant
argued that the Commission’s recruitment rules concerning the statement of exclusivity and avail-
ability (SEA), which it required from external experts, breached the experts’ basic right to employ-
ment. The Ombudsman noted that the SEA limited the possibilities for key experts to apply for
other positions. However, given that these experts play a key role in the award and implementa-
tion of a contract, the aim pursued by the Commission was legitimate. Moreover, the Ombudsman
noted that, following the modifications made to the SEa, the possibility exists for key experts to
carry out their duties part-time. They can, therefore, work on additional projects, provided that
these further commitments are compatible with their duties under the existing project. In case
183/2008/MF, the Ombudsman found no maladministration in the Commission’s behaviour in
relation to a complaint about an alleged infringement of a firm’s copyright. In case 1906 /2007/VIK,
an American citizen alleged that the evaluation process set up by the Commission for the assess-
ment of projects financially supported by an EU programme to promote human rights and democ-
racy worldwide suffered from a number of problems and deficiencies. After a thorough inquiry, the
Ombudsman found no maladministration and concluded that no further inquiries were justified.
In particular, he noted that OLAF had, in the meantime, examined the complainant’s allegations of
fraud and mismanagement.

m Administration and staff regulations

Every year the Ombudsman receives a number of complaints concerning the administrative activ-
ities of the institutions (52 inquiries or 16% of the total closed in 2009). These activities relate to the
application of the Staff Regulations for officials and other relevant texts. The nature of these cases
varies considerably and they concern almost all institutions, bodies, offices, and agencies.

25. This contribution is available on the Ombudsman’s website.
26. The same can be said for cases 771/2007/(TN)DK, 834/2007/TN, 870/2007/TN, 1895/2007/ELB, and
01/1/2008/(VIK)JMA, all against the Commission.
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The Ombudsman is pleased to acknowledge that, in the field of staff complaints, a considerable
number of cases dealt with in 2009 resulted in positive outcomes because of the proactive attitude

The Ombudsman is pleased to acknowledge that,  of the administration?”.

in the field of staff complaints, a considerable 99> TheOmbudsmansuccessfully closed one case concerning
number of cases dealt with in 2009 resulted a former agent who complained to him about unfair recovery
in positive outcomes because of the proactive orders of monies unduly paid by the institution. The Ombudsman’s
attitude of the administration. approach in such matters is based on the case-law of the Court of

Justice of the European Union?® and on considerations of fairness
and reasonableness. The fact that undue payments are made to officials or to third persons who are
less aware of EU rules and regulations obviously plays a role in this respect. In case 1908/2007/]JF
against the Commission, the institution accepted a friendly solution proposal to cancel the recovery
order, acknowledging that the reimbursement would put the complainant in a very precarious
financial situation. The Ombudsman applauded the Commission for renouncing the recovery and
for showing that it can be sensitive in difficult personal situations. €€

The Commission showed the same kind of service-mindedness in two other cases. In case
2991/2008/(WP)GG, the complainant was a former agent who was entitled to a severance grant.
He applied but ten months later he had still not been paid. The Commission acknowledged that the
delay was its responsibility and agreed to pay interest on account of late payment amounting to
EUR 6 400. In case 2248/2009/MF, the complainant noticed that the family allowances paid to her
were too low. When she contacted the Commission, she received no explanations. The Ombudsman
decided to apply a fast track procedure and contacted the Paymasters’ Office (PM0). The Commis-
sion responded positively and paid EUR 2 400, representing the overdue allowances. It also provided
full explanations in response to the complainant’s requests for information.

Other institutions have also responded very positively to the Ombudsman'’s suggestions and
recommendations in this area. The European Parliament agreed to rectify the maternity leave
calculations of one of its agents after the Ombudsman opened his inquiry (case 2123/2008/ELB).
The European Aviation Safety Agency (EAsA) agreed to correct the grading of one of its agents??,
following the Ombudsman’s draft recommendation (case 3567/2006/]JF).

In several other cases, the Ombudsman concluded his inquiries with findings of no maladmin-
istration. In a case against the European Economic and Social Committee (EESC) concerning an
alleged unjustified decision not to open a disciplinary procedure against one of its former officials
(case 1016 /2008/JMA), the Ombudsman considered that there were no grounds to pursue further
inquiries, but made a critical remark over the Committee’s failure to respond to the complainant’s
correspondence. In case 572/2008/0V, the Ombudsman confirmed Parliament’s position concerning
the withdrawal of a secretarial allowance under the new Staff Regulations. In case 2791/2007/
(BEH) KM, the Ombudsman confirmed the Commission’s interpretation of Article 45(2) of the Staff
Regulations and of the common rules concerning language training. In case 1179 /2008/JF, concerning
the unfair date of dismissal given to the complainant, the Ombudsman upheld the argument that
the one month notice given had not allowed him to terminate the leasing of his apartment in time
to recover the advances already paid. The Ombudsman made a further remark in respect of this
procedural issue. However, he did not uphold the claim for damages because the complainant had
stayed in the apartment until the end of the leasing period and had in fact suffered no damages. The
Ombudsman also confirmed the Commission’s approach in case 699/2007/(WP)BEH concerning
access to a former official’s medical file; in case 2518/2008/(NM)GG concerning age discrimina-
tion and failure properly to handle a job application; and in case 2793/2007/WP concerning the
refusal to grant sickness insurance cover to a retired contract agent.

The Ombudsman would also like to highlight two complaints presented by persons with dis-
abilities. In case 2631/2007/JMA, a Commission employee who uses a wheelchair alleged that the

27. Case 495/2009/ELB concerning the transfer of pension rights from the Union’s pension scheme to national
schemes constitutes a good example.

28. Case T-205/01 Ronsse v Commission [2002] ECR-SC 11-1065.

29. Concerning the grading of officials, see also case 3199/2007/(WP)(VL)BEH.
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Commission had failed to provide proper access to the building involved in the complaint. The
Commission explained that it had launched a call for tenders and that a framework contract would
be signed in the first quarter of 2009, with the building works completed by September 2009. It
apologised for the inconvenience caused to the complainant. The Ombudsman asked the Commis-
sion to report to him by 31 October 2009 on the works in question and to further inform him of the
progress made in bringing several Commission buildings in line with the project of guaranteeing
proper access to disabled persons. Case 2350/2007/RT against the European Parliament concerned
the alleged failure to provide the complainant with the traineeship for which she had applied and to
ensure that she was treated appropriately during the traineeship. Parliament admitted certain short-
comings but emphasised its services’ commitment to offering the complainant the same training
possibilities as under the standard traineeship programme. In response to a draft recommendation,
Parliament again rejected the complainant’s allegations, but offered her its apologies and explained
the measures that it had taken to correct the deficiencies identified. While the complainant did not
accept Parliament’s apologies, the Ombudsman considered that no further inquiries were justified,
given Parliament’s commitments for the future and the fact that it apologised. He made a further
remark, recalling that Parliament and the other EU institutions should be conscious of the need to
respect the dignity of disabled people.

01/6/2007/MHZ concerning the management of human resources in the scientific institutes
of the Commission’s Joint Research Centres (JRC) related to a previous Ombudsman joint inquiry
on individual complaints about internal competitions leading to the establishment of temporary
agents as permanent officials. The purpose of the inquiry was to give the Commission an oppor-
tunity to explain its management of human resources at the Jrc, including the professional situa-
tion of the temporary agents. The Ombudsman found the Commission’s presentation of its human
resources policy at the JRC to be satisfactory. As regards the situation of the temporary agents, the
Ombudsman made a draft recommendation that the Commission should organise internal compe-
titions. The Commission refused but informed the Ombudsman of its broader initiative to organise
EURr-27 internal competitions. It outlined that the temporary agents could also take part in these
competitions, provided they comply with the eligibility criteria. The Ombudsman considered that
no further action was justified and closed the case.

The Ombudsman would also like to draw attention to some cases where the institutions’ negative
and unco-operative response to his findings was particularly disappointing. Case 344/2007/BEH
concerned Parliament’s failure properly to conclude a staff assessment procedure®°, most notably
regarding merit points. Despite a ruling from the Civil Service Tribunal annulling an essentially
identical decision by Parliament with regard to 2003, Parliament failed to reconsider its decision
for 2004. The Ombudsman considered that the instance of maladministration he identified had
already been brought to Parliament’s attention by means of the aforesaid judgment. He concluded
that a special report to Parliament would not serve a useful purpose and closed his inquiry with a
critical remark.

A further case related to problems encountered during the staff evaluation procedure, by offi-
cials moving from one institution to another. The complainant argued in case 2007/2008/ELB that
the Commission’s policy of awarding a fixed number of merit points to officials transferred from
other institutions, irrespective of their performance at their institutions of origin, limited inter-
institutional mobility. The Commission’s applicable rules were changed before the Ombudsman’s
inquiry was completed.

The Commission’s reaction to the Ombudsman’s inquiry was particularly disappointing in case
01/7/2006/JF. This concerned the dismissal of alocal agent in a delegation, who complained to the
Ombudsman about the “inhumane and humiliating” dismissal she had been subjected to by the office.
She argued that the Commission should apologise. The Commission merely expressed its regrets over
the impressions and feelings which the complainant held as a result of the manner of her dismissal,
insisting that the procedures followed by the office were correct. The Ombudsman criticised the

30. Also on matters relating to staff assessment, see case 3004/2007/BEH.
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institution for not presenting any sincere, full, and meaningful apologies to the complainant, pointing
out that this was particularly regrettable, given that an apology was all she was seeking.

m Competitions and selection procedures

Since the establishment of the European Personnel Selection Office (EPs0), most of the Ombuds-
man’s inquiries concerning open competitions and other selection procedures are directed against
it. Given EPSO’s clear potential to serve as a prominent and privileged point of contact with a
significant number of EU citizens, it is particularly important that it adhere firmly to a culture of
service towards citizens and that it operate transparently.

Many problems detected in competitions organised by EPso have been solved through acceler-
ated procedures, which have shown EPs0’s openness to finding rapid and fair solutions to prob-

Many problems detected in competitions lems. This is proof of a culture of service and a genuine will to
organised by EPso have been solved through seek improvements. Of the 15 fully-fledged Ombudsman inquiries
accelerated procedures, which have shown Epso’s  involving EPso, six found no maladministration, with the
openness to finding rapid and fair solutions Ombudsman upholding EPs0’s position. The Ombudsman found
to problems. This is proof of a culture of service maladministration in three cases and closed the inquiry with a
and a genuine will to seek improvements. critical remark or with implicit criticism. In six further cases where

the Ombudsman made a preliminary finding of maladministra-
tion, EPso accepted his suggestions to solve the problem. These figures confirm that EPso disposes
of a margin of manoeuvre in seeking to resolve complaints from dissatisfied candidates. Even if a
certain tension arises in trying to reconcile the need for selection boards to be free from any undue
interference or pressure, and the equally important need to ensure transparency and accounta-
bility in their activities, these two issues can be adequately tackled via EPso approaches based on
a culture of service and of fairness. The Ombudsman is encouraged by the results of his co-operation
with Epso and intends to intensify such co-operation with it, with an eye to further embedding the
positive results achieved so far. Many of the following examples illustrate EPS0’s positive attitude.

Six cases were closed with findings of no maladministration, including case 1245/2007/JF
concerning EPso’s online registration form and the answers given through its website. Three other
cases concerned decisions taken by selection boards rejecting applications because of insufficient
academic qualifications (professional experience or diplomas) required to give access to a certain
competition. In cases 1569/2007/IP, 2965/2008/(VL)BEH, and 2116 /2007/IP, the Ombudsman
referred to the wide discretion that selection boards enjoy when assessing applicants’ qualifications
and to the scope of the Ombudsman'’s review, which is limited to examining whether the board’s
assessment was not tainted by a manifest error.

Case 1943/2008/BB involved allegations of unfairness and discrimination in test arrangements for
a candidate sitting the tests in Malta. The Ombudsman found that Epso had complied fully with the
wording of the notice of competition and had justified its policy on the grounds of cost effectiveness
and proportionality. However, he made a further remark that EPso should render its policy clear to
candidates in future notices of competition. Case 3035/2008/(MHZ)RT also concerned an allega-
tion of discrimination, this time on the basis of language. The complainant argued that candidates
whose mother tongue is English, French, or German have an advantage in the admission tests. The
Ombudsman agreed with Epso that candidates have to demonstrate knowledge of both their main
and second languages throughout the procedure. Moreover, he found that the term ‘main language’
corresponds better to the requirements of the Staff Regulations than the term ‘mother tongue’.

As mentioned above, EPso has shown great openness in dealing with the Ombudsman’s find-
ings of maladministration and has genuinely tried to find solutions. In this spirit, it was there-
fore able to settle or to accept fully or partially proposals for friendly solutions in the following six
cases. Cases 2893/2008 /WP and 3024/2008/DK concerned the non-admission of candidates to
the written tests of a competition for doctors. Following the complainants’ unsuccessful attempts
to resolve the matter with the selection boards, the candidates turned to the Ombudsman. In both
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cases, ErPso informed the Ombudsman that the selection boards had admitted the candidates to the
competition. Case 1135/2006/(GK)(ID)MF concerned a dispute about the accuracy of the correc-
tions made by the board and its assessors in a translation from Greek into Italian. The complainant
alleged that the original Greek text was of poor quality and contained mistakes. He further alleged
that the members of the board did not speak Greek and that the board did not use an independent
assessor. The Ombudsman asked EPso to provide for a third correction of the complainant’s test
paper by a new assessor. EPso accepted the Ombudsman’s proposal.

>9» Case 2346/2007/JMA concerned EPso’s refusal to inform successful candidates of their
marks in different tests (see under “Data Protection” above). After having consulted its Manage-
ment Board, Epso decided to change its policy and to allow all candidates to have access to their
marks. €€€

In case 397/2009/CK, Epso apologised to the complainant for delays in the payment of travel
expenses incurred while participating in a competition and committed itself to revising the current
procedures for making such reimbursements. The Ombudsman made a further remark, inviting Epso
to keep him informed of the outcome of the revision of such procedures. In case 1566/2007/DK,
EPso accepted the Ombudsman’s suggestion that it should explain to the complainant the reason
for the technical problems he encountered when sitting the pre-selection tests and to allow him to
sit the tests again. EPso accepted the friendly solution proposal, but the complainant subsequently
decided that he was no longer interested in sitting the tests again.

The Ombudsman expressed criticism in relation to EPso practices in only three cases. The first
(case1303/2007/(WP)(BEH)KM) concerned the alleged failure to schedule an interview before the
date on which the candidate was due to give birth. Although a completely satisfactory solution could
not be found, the Ombudsman acknowledged Epso’s openness to tackle the general problem. The
second case related to his own-initiative inquiry launched in 2007 and closed in 2009 (0I/4/2007/
(ID)MHZ). It concerned access by unsuccessful candidates in computer-based tests (CBT) to the
questions and answers they gave. Having received a substantial number of individual complaints
about this practice and having concluded that it constituted an instance of maladministration3*, the
Ombudsman launched this inquiry. Many other complaints were submitted subsequently on this
subject32. The Ombudsman did not agree with EPso’s arguments relating to the administrative and
financial difficulties likely to arise if it gave candidates such access. He stated that the principle of
transparency, as well as the progress which the institutions have made in this respect, could not be
overridden by such difficulties. EPso also invoked the rules on access to documents and the relevant
case law concerning the secrecy of the work of selection boards and the principle of equal treatment
of candidates. Referring to a number of cases pending before the courts, which challenge Epso’s
refusal, the Ombudsman felt that continuing the present inquiry was not justified. While awaiting
the decisions of the Court of Justice of the European Union in relation to the disclosure of the CBT
questions, the Ombudsman recalled the critical remarks he issued in his previous inquiries on indi-
vidual complaints. The Ombudsman also issued a critical remark in case 99 /2008/VIK concerning
the wrong content of a verbal reasoning question. He argued that the wording of the answer Epso
considered as correct was not beyond doubt and that that constituted maladministration.

Even if the majority of complaints concerning recruitment are directed against Epso, the
Ombudsman occasionally receives complaints against other institutions, in particular newly-
established agencies which are still in the process of consolidating their recruitment procedures.
The Ombudsman would like to underline the generally positive approach of agencies to his inquiries
and recommendations.

> This was again experienced in case 2003/2008/TS against the European Research Council
Executive Agency (ERCEA), which concerned the alleged failure to respond adequately to repeated
requests relating to job applications. Following the Ombudsman’s inquiry, ERCEA decided to take
into account applications from candidates who had the same profile as the complainant. The ERCEA

31. Case 370/2007/MHZ.
32. Cases 3492/2006/(WP) BEH, 1312/2007/1P, 7/2007/PB, and 801/2007/ELB.
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also invited the complainant for an interview. Moreover, it acknowledged that, in its initial decision
to exclude the candidate, it had failed to provide him with clear and understandable information
concerning possible means of redress. It assured the Ombudsman that applicants would receive
adequate information in the future. €€

>9> The Executive Agency for Competitiveness and Innovation apologised and gave add-
itional explanations to an unsuccessful candidate for a position. It also mentioned its commitment
to identifying additional measures within its services designed to improve its officials’ awareness
of applicable administrative standards (case 1562/2008/BB). € €€

Two inquiries were conducted into complaints against the Council of the EU (cases 296 /2008 /RT
and 945/2008/(DK)RT) concerning alleged wrongful rejection of applications for open competitions
and unfair delay in replying to a request for review. The problem in both complaints concerned the
value, and the equivalence, of a certain French diploma. The Ombudsman considered that the selec-
tion board, which had contacted the French Permanent Representation to the EU and confirmed
the level of the diploma in question, did not go beyond its margin of discretion when evaluating
whether the complainant met the conditions for admission. He also considered that no further
inquiries were justified concerning the alleged delays in replying to the complainant.

The Ombudsman closed three inquiries into complaints against the European Parliament. In case
502/2008/VIK, the complainant alleged breach of the institution’s internal rules in a recruitment
procedure. The Ombudsman considered that Parliament had acted correctly. Case 3348/2008/GG
concerned the alleged failure to provide formal and timely information concerning a recruit-
ment decision. Again, the Ombudsman found no maladministration. Finally, case 2909/2007/JMA
concerned Parliament’s refusal to accept applications downloaded from the web or presented on
photocopies of the application form, which was published in the Official Journal. The Ombudsman
did not accept Parliament’s argument that having to check photocopies or downloaded forms would
imply a large amount of work for its services. He welcomed the more flexible practices announced
by Parliament in this respect, underlined that, in the past, Parliament had indeed been more flexible
in this respect, and pointed to the flexibility exhibited by EPso in the competitions it organises.

The Ombudsman also closed two staff selection cases concerning the Commission. Case
2851/2008 /TN concerned the wrong handling of a request for reimbursement of a candidate’s
travel expenses. The Ombudsman closed the case with critical remarks because the Commission
failed to explain properly its delay of many months in paying such expenses. He also made a further
remark suggesting that the Commission clarify to candidates what kind of supporting documents
are needed for reimbursement. Case 224 /2005/ELB was submitted by an unsuccessful candidate
in selection tests organised by the Commission. The General Court concluded, in relation to two
other candidates in the same selection procedure, that the oral tests were defective. The complaint
to the Ombudsman argued that the Commission should deal with her case in a manner consistent
with the Court’s relevant ruling. The Ombudsman proposed that the Commission could compen-
sate the complainant for the loss of opportunity. The Commission consistently maintained that the
only effect of the Court cases concerning the other two candidates was to annul the individual deci-
sions concerning them. After further contacts from the Ombudsman, the Commission explained
that the complainant had already been compensated for loss of opportunity for recruitment by the
Commission in the context of another selection procedure. As such, it could not compensate her
twice for the same loss. While the Ombudsman agreed, he pointed out that the Commission should
have apologised to the complainant for the errors committed, and should have explained to her, in
detail, why it considered that, in her specific case, awarding her additional compensation could not
be justified. He closed the case with a critical remark.
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m Institutional, policy matters, and other

This residual heading covers a range of complaints made against the institutions regarding their
policy-making activities or their general functioning. The cases closed will be presented in four

This residual heading covers a range categories. The first three concern the activities of the Commis-
of complaints made against the institutions sion concerning (i) its role as initiator of legislation, (ii) the field
regarding their policy-making activities of competition law, and (iii) its administrative activities. The fourth
or their general functioning. will describe cases concerning other institutions, bodies, offices,

or agencies.

Case 1102/2008/(SL)OV concerned an alleged failure to rectify an administrative error contained
in a Regulation. The complainant was a Belgian firm which exports a certain category of waste. It
protested against an error made in Regulation (EC) 1013/2006 which wrongly prevented the export
of certain categories of waste to Malaysia. The Commission acknowledged the error but took a long
time to correct it. It apologised for the error and the delay and promised to look for more expedi-
tious ways to correct such administrative mistakes in the future. Case 3594/2006/PB concerned
alleged maladministration in the Commission’s response to correspondence regarding alleged tech-
nical deficiencies in valves placed on the EU/EEA-market by a third country valve manufacturer. The
Ombudsman - who for obvious reasons is not in a position to assess the technical findings in such
cases - found that the Commission could have better responded to the complainant regarding the
test results that he had submitted to it. He encouraged the Commission to inform the complainant
why, as appeared to be the case, it considered the test results to be irrelevant. The Ombudsman found
that the Commission’s subsequent reply adequately addressed these issues. Case 1289 /2008 /MHZ
concerned the classification of nickel substances and contacts with the industry in this respect.
In the course of the Ombudsman’s inquiry, some of the complainant’s members brought actions
before the English and European courts concerning the Commission’s classification of the nickel
substances and its statement of reasons. Consequently, in accordance with Article 195 EC (now
Article 228 TFEU) and Article 2(7) of his Statute, the Ombudsman filed the outcome of his inquiries.
Asregards the ‘procedural aspects’ of the case, the Ombudsman found that the Commission provided
satisfactory explanations to all aspects, except in an issue relating to the distribution of a document
entrusted to it by the complainant, without the latter’s authorisation. The Ombudsman found that
the Commission acted unfairly by doing so and made a critical remark. Case 406/2008/(WP)VIK
concerned the alleged failure on the Commission’s part to consult civil society and to respect the
deadline for the publication of its fifth report on European citizenship. The Ombudsman noted
that the Commission was not under a legal obligation to consult civil society before publishing its
reports on European citizenship. He pointed out, however, that consulting interested parties before
publishing the reports in question would clearly be good administrative practice. During the course
of the inquiry, the Commission committed itself to carrying out such consultations in future. Case
97/2008/(BEH)JF concerned allegations that the work of a comitology committee had not been
correctly conducted by the Commission. The Ombudsman concluded that the evidence available
to him was sufficient to attest that the relevant committee meetings had been held in accordance
with the applicable procedural rules and general principles of good administration. He neverthe-
less pointed out that, if the complainant wished to suggest changes to the comitology system, she
could consider presenting a petition to the European Parliament. Case 1520/2008/RT concerned
the Commission’s alleged failure to respect the Regulation on Registration, Evaluation, Author-
isation and Restriction of Chemicals (the REACH Regulation), and alleged misuse of EU funds. The
complainant contacted the Commission on behalf of 140 other European associations active in the
field of animal protection. He asked it to prohibit experiments on animals and, in accordance with
the provisions of the REACH Regulation, to introduce alternative test methods. According to the
Commission, the new methods proposed by the complainant had not yet advanced to a stage where
they could be used for regulatory purposes under the REACH Regulation. After a thorough analysis
of the documentation submitted by both parties, the Ombudsman considered that the complainant
failed to demonstrate that the Commission’s findings relating to those new methods were not based
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on excellent and independent scientific advice or were vitiated by a manifest error of assessment.
Accordingly, he found no maladministration.

The Ombudsman dealt with several cases relating to the Commission’s activities in the field of
competition law. Case 2015/2008 /GG concerned an allegedly incorrect decision not to open proceed-
ings following a competition complaint about anti-competitive practices by Dutch brick producers.
The Ombudsman found that the Commission had acted within the limits of its discretion when it
decided not to pursue its investigation. It examined the allegations raised by the complainant and did
not find sufficient evidence to support them. He also found no manifest error of appreciation. Case
1142/2008/(BEH)KM also concerned an alleged wrong decision not to open competition proceed-
ings against two companies. In its opinion, the Commission essentially argued that (i) the conduct
of the public utility company in question had no effect on cross-border trade, and (ii) as regards
the conduct of the other company, the Commission had a discretion to prioritise other options
of working towards increased competition in the national energy market concerned rather than
those proposed by the complainant. The Ombudsman considered that the Commission’s position
concerning the conduct of the public utility company was correct. He also found that the Commis-
sion was right in arguing that it had discretion as to whether or not to commence proceedings on
the basis of a competition complaint. The Commission acted within the limits of its discretion when
deciding not to open an investigation against the other company, he concluded.

Case 2967/2008/FOR dealt with an allegation of improper disclosure of highly sensitive infor-
mation during an investigation of allegedly illegal state aid granted to a company in the context of
an agreement on airport charges between that company and the state-controlled operator of an
airport. The Ombudsman found that the Commission published, in the Official Journal of the EU,
precise details of certain discounts granted to the company by the airport, despite having made a
clear written commitment to the national authorities not to do so. He found that the disclosure of
the information was an error and that this constituted maladministration. Given that, prior to the
opening of the Ombudsman’s inquiry, the Commission recognised that it had committed an error, and
apologised, the Ombudsman did not consider it necessary to make a critical remark. He welcomed
the new measures taken by the Commission with a view to ensuring that these types of errors do
not occur again. In case 1342/2007/FOR (see also section 3.3), the Commission was again accused
of having improperly disclosed highly sensitive information in the context of merger proceedings.
The Ombudsman found that a serious breach of confidentiality had indeed occurred. However, he
noted that it could not be presumed that the Commission was the source of the leak, given that, at
the relevant time, the two companies involved and the national Department of Transport also had
copies of the relevant document. Further, the Ombudsman concluded that the Commission did,
within the limits of its powers, investigate the complainant’s allegation that the other company
was the source of the leak to the press. He thus found no maladministration as regards this aspect
of the allegation. The Ombudsman, however, observed that the Confidentiality Declaration used by
the Commission was not fully adequate and he made a critical remark in this respect. He praised
the fact that the Commission subsequently amended its Confidentiality Declaration, with a view to
correcting this error. Case 1935/2008/FOR concerned alleged procedural errors in a competition
case (see also section 3.3). The complainant argued that the Commission failed to take minutes of a
meeting, even though the meeting directly concerned the subject-matter of the Commission’s anti-
trust investigation. The Ombudsman found that the meeting did concern the subject-matter of the
Commission investigation and that the Commission did not make a proper note of that meeting.
The Ombudsman concluded that this constituted maladministration. He did not make a finding of
maladministration in relation to the complainant’s second allegation, which was that the Commis-
sion encouraged an information exchange agreement which, in the complainant’s view, gave undue
access to information contained in the Commission’s investigation file. The Ombudsman did find,
however, that the Commission failed to make a proper note of a telephone call in which the infor-
mation exchange agreement was discussed. He thus recommended, in a further remark, that, in the
future, proper notes should be made of any meetings or telephone calls with third parties concerning
important procedural issues.
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In case 1341/2008 /MHZ, concerning the acceptance of gifts and hospitality by civil servants, the
Commission acknowledged that it would have been better not to allow two high-ranking officials,
who dealt with anti-dumping cases, to accept Vip rugby tickets from a sportswear supplier. An NGO
alleged that this could have resulted in a conflict of interest.

Other cases involving the Commission concerned the blacklisting of an NGo33, the provision of
vegetarian food in the canteen service of a European school®#, and the alleged wrong closure of a
European Database®5. The use of different alphabets in the publications produced by the Publica-
tions Office of the EU3® was also examined by the Ombudsman in 2009.

The Ombudsman also dealt with case 107/2009/(JD)OV against the Council of the EU concerning
an alleged failure to inform citizens about new visa requirements for entering Switzerland. Since the
complainant’s first allegation in fact questioned whether the date chosen in the Council decision was
appropriate, the Ombudsman agreed with the Council that the allegation concerned the merits of
the decision and was therefore outside his mandate. As regards the alleged failure to inform people
adequately, the Ombudsman considered that he would only need to examine whether the Council
itself had a duty to provide information if the information provided by the Swiss and British author-
ities was insufficient. It appeared that the Swiss authorities had made sufficient information avail-
able to the airlines concerned. The Ombudsman therefore found no maladministration.

Case 244/2006/JMA against the European Investment Bank (E1B) concerned the Bank’s review of
the environmental impact assessment (E1A) of the high-speed railway project to link Madrid to the
French border via Barcelona. Following a thorough review of the EiA document, the EiB concluded
that it had been carried out correctly. The fact that alternative routes had been considered by the
responsible national authorities formed part of this assessment. After having inspected the file, the
Ombudsman did not find any document which documented that review. He made a draft recom-
mendation. The E1B noted, in reply, that it had instructed its services to produce a note for the file
setting out the actual status of the project. The Ombudsman concluded that the note for the file
specifically referred to an “analysis of alternatives”. In his view, this statement expressly confirmed
that the E1B had verified that the E1A took alternative options into account. It did not expressly
state, however, that the EIB had verified that reasons were given in the EIA for the decision of the
national authorities. Since the E1B still had the option expressly to confirm, prior to disbursement,
that reasons were in fact given in the E1A for the decision of the national authorities concerning
the route chosen, the Ombudsman made a further remark suggesting that the EiB should consider
recording its assessment of EIAs in a more systematic manner by using a comprehensive checklist
of conditions which an E1A must comply with.

Case 310/2009/ELB concerned the European Parliament’s alleged wrongful refusal to allow an
association to use Parliament’s premises on the basis of rules providing that no seminars can be
held on its premises if fees are charged for registration. The Ombudsman pointed out that access
to Parliament’s premises falls within the institution’s powers of internal organisation and found
no maladministration in this regard. He made a critical remark, however, in relation to the institu-
tion’s failure to provide the complainant with information about the possibilities of appealing its
decision.

The Ombudsman also dealt with two cases concerning OLAF. Case 2930/2008/JMA, regarding an
allegation of failure to handle an inquiry properly, was closed because, in the course of his investiga-
tion, the Ombudsman learned that the Spanish Regional Economic and Administrative Tribunal had
issued a judgment regarding a case brought by the complainant against the decision of the Spanish
custom authorities. The Ombudsman concluded that the complainant’s pleas in his action before the
Spanish court were identical to the allegations made in his complaint. In light of the Spanish court’s
ruling and, on the basis of Article 195 EC (now Article 228 TFEU) and Article 2(7) of his Statute, the
Ombudsman decided to close the case. Case 1748/2006/JMA concerned a complainant who had

33. Case 01/3/2007/GG.

34. Case 2530/2008/TS.

35. Cases 814/2008/1P, 277/2008/(1G)IP and 472/2008/1P.
36. Case 2060/2008/VIK.
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worked for a number of firms on various EU-funded projects, and who became aware that one of
his former employers had received a letter from OLAF stating that he had committed serious irregu-
larities and requesting information about him in this regard. The complainant wrote to OLAF on
several occasions. Since he considered that OLAF’s reply was not satisfactory, he complained to the
Ombudsman. The Ombudsman noted that, in order to carry out its inquiries effectively, OLAF may
request information from third parties. However, he considered that OLAF had not respected the
principles of fairness and proportionality, as well as the principle of the presumption of innocence.
He therefore addressed a critical remark to OLAF. The Ombudsman also made other critical remarks
and a further remark in relation to several aspects of OLAF’s investigation and behaviour.

Transfers and advice

In almost 80% of all cases dealt with in 2009, the European Ombudsman was able to help the
complainant by opening an inquiry into the case, by transferring it to a competent body, or by giving

Complaints that are outside the Ombudsman’s advice on where to turn. Complaints that are outside the Ombuds-
mandate often concern alleged infringements man’s mandate often concern alleged infringements of EU law by
of EU law by Member States. Many such cases Member States. Many such cases can best be handled by a national
can best be handled by a national or or regional ombudsman within the European Network of
regional ombudsman within the European Ombudsmen. The Committee on Petitions of the European Parlia-
Network of Ombudsmen. ment also participates in the Network as a full member. One of

the purposes of the Network is to facilitate the rapid transfer of
complaints to the competent national or regional ombudsman, or similar body (see section 4.2
below).

In total, 55% (1704) of the complaints processed by the European Ombudsman in 2009 were found
to be within the mandate of a member of the European Network of Ombudsmen (727 of these cases
were within the mandate of the European Ombudsman). As can be seen from Figure 3.12,in 977 cases,
the complaint was transferred3? to a member of the Network or the complainant was advised to
contact a member of the Network (792 were referred to a national or regional ombudsman, while
185 were referred to the European Parliament’s Committee on Petitions).

In some cases, the Ombudsman considers it appropriate to transfer the complaint to the European
Commission or to SOLVIT, a network set up by the Commission to help people who face obstacles
when trying to exercise their rights in the Union’s internal market. Before transferring a complaint
or advising the complainant, the Ombudsman’s services make every effort to ensure that the most
appropriate advice is given. In 2009, 222 complainants were referred to the Commission32, while
824 were referred to other institutions and bodies, including SoLviT and specialised ombudsmen
or complaint-handling bodies in the Member States.

In total, in 67% of all cases examined in 2009, advice was given or the case was transferred. The
rest of this Chapter contains examples of such cases.

37. A complaint is transferred only with the prior consent of the complainant and provided there appear to
be grounds for the complaint.

38. This figure includes some cases in which a complaint against the Commission was declared inadmissible
because appropriate administrative approaches to the institution had not been made before the complaint
was lodged with the Ombudsman.
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Figure 3.12: Complaints transferred to other institutions and bodies
Complainants advised to contact other institutions and bodies

A member of the European Network of Ombudsmen

53% Wi r-

A national or regional ombudsman or similar body The European Parliament
Committee on Petitions

Other institutions and bodies

o C

The European Commission
18%

NOTE 1 Thisincludes 215 complaints registered towards the end of 2008, which were processed in 2009 and excludes
94 complaints registered towards the end of 2009, which were still being processed at the end of the year to
determine what action to take.

NOTE 2 In some cases, more than one type of advice was given to a complainant. These percentages therefore total
more than 100%.

| The role of members of the European Network of Ombudsmen

A Romanian citizen, who bought a van in Austria to use in Romania, alleged that the
national application fees that the Romanian government levied were disproportionately
high. He also complained that his property was subject to the corrupt and arbitrary rule
of a mayor. The complainant further claimed that the EU ‘tolerated’ corrupt behaviour
by the Romanian government.

Regarding the allegations concerning the practices of the Romanian government and
public authorities, the Ombudsman advised the complainant to consider contacting the
Romanian Ombudsman. As to the allegation of the EU’s failure to act, the Ombudsman
advised the complainant to turn to the European Commission if he wished to complain
about a possible infringement of EU law. He was further advised to consult information
on the Commission’s website regarding car taxation in Romania.

2326/2009/CH M

The complainant’s husband has severe disabilities. A special permit allows him to park
his car in certain places where parking would normally be prohibited. This permit is valid
in several German Ldnder. According to the complainant, who is German, it is also recog-
nised in Belgium and Luxembourg and has been accepted in Veere, a Dutch municipality
close to Middelburg. However, the complainant and her husband were charged more than
EUR 50, when they parked their car in Middelburg. Moreover, the municipality of Middel-
burg appears to insist that complaints be lodged in Dutch, although the complainant and
her husband do not master Dutch. The Ombudsman contacted the Dutch Ombudsman,
who asked for the complaint to be transferred to him in German.

2168/2009/FS M

The complainant alleged that the German Radio and Television Licences Agency (GEz)
may claim dues and enforce its claims, even retroactively, without the need for a court
decision. Moreover, there is no public supervision of the GEz’s behaviour. The complainant
alleged that the obligation to pay fees for radio and television contradicts the basic right
to freedom of information. He claimed that the GEz should either be abolished or made
subject to efficient public supervision to allow citizens to defend themselves against
unfair decisions. The Gez should also require a court order to enforce its claims. The
complainant agreed that his complaint be transferred to the Committee of Petitions of
the Bundestag.

2851/2009/FS ™
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I Complainant advised to contact the European Commission

The complainant alleged that a third party had applied for an EU grant for her prop-
erty, a parcel of land in Poland. The complainant raised the matter with the relevant
agency, which told her that this was normal procedure. Dissatisfied with the answer, she
complained to the European Ombudsman that the EU should not tolerate such behaviour.
Insofar as her complaint concerned the EU, the Ombudsman advised the complainant to
approach the Commission first, and to turn to the Polish Ombudsman with more specific
information if she wished to complain about the relevant agency.

2699/2009/CH M

| Complaint transferred to SoLvit

A British citizen residing in Cyprus complained to the European Ombudsman alleging
that his wife, a non-EU national, had a residence permit, which enabled her to live with
him in Cyprus, but not to work. The case was transferred to the UK SoLviT Centre, whose
intervention led to a positive outcome. The complainant’s wife had obtained residence
rights before Cyprus joined the EU, and it was for this reason that restrictions relating to
work applied. The complainant was provided with information on how to apply for a new
residence permit, which would enable his wife to work in Cyprus.

765/2009/EC M
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Relations with institutions, ombudsmen, and other stakeholders

T HIS Chapter provides an overview of the European Ombudsman’s efforts to reach out to the
EU institutions?, to his ombudsman colleagues, and to other key stakeholders. The purpose
of these activities is to ensure that complaints are dealt with effectively, to share best practice, and
to raise awareness about the Ombudsman’s role in promoting good administration, transparency,
and a culture of service.

4.1 Relations with EU institutions

Constructive relations with the EU institutions are hugely important for the European Ombudsman
to ensure the highest possible standards of administration. The Ombudsman meets regularly with
The Ombudsman meets regularly with members members and officials of the EU institutions to discuss ways of
and officials of the EU institutions to discuss ways raising the quality of the administration and to ensure appro-
of raising the quality of the administration and priate follow-up to his remarks, recommendations, and reports.
to ensure appropriate follow-up to his remarks, His activities in this area are detailed below.
recommendations, and reports.

m European Parliament

The European Parliament elects the Ombudsman and he reports to it, most notably via the pres-
entation of this Annual Report and also via special reports. The Ombudsman enjoys an excellent
working relationship with Parliament’s Committee on Petitions, which is responsible for Parliament’s
relations with the Ombudsman and prepares a report on his Annual Report. The Ombudsman met
the new Chair of the Committee on Petitions, Ms Erminia MAzzoN1I MEP, on 2 September 2009.

The Ombudsman presented his Annual Report 2008 to the then President of Parliament,
Mr Hans-Gert POTTERING MEP, and to the Chair of the Committee on Petitions, at the time, Mr Marcin

Parliament’s annual debate on the
Ombudsman’s activities constitutes a
highpoint in the Ombudsman’s calendar.

Mr DIAMANDOUROS is pictured here responding
to questions on his Annual Report 2008
during Parliament’s Plenary session on

12 November in Strasbourg. Later that day,
Parliament adopted a resolution on the
Ombudsman’s activities in 2008 based on
the report drafted by Committee on Petitions
member, Ms Chrysoula PALIADELI MEP.

1. Article 228 TFEU extends the Ombudsman’s mandate from complaints concerning maladministration in the
activities of “Community institutions or bodies” to “Union institutions, bodies, offices, or agencies”. While this
section of the Annual Report previously used the term “institutions and bodies”, we now use, for brevity, the
term “institutions” to refer to all the EU institutions, bodies, offices, and agencies.
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LiBICKI MEP, on 23 April 2009. The presentation to the Committee on Petitions took place on
14 September. Ms Chrysoula PALIADELI MEP drafted the Committee’s report on the Ombudsman'’s
activities in 2008. At its session on 12 November, following the Ombudsman'’s presentation to the
Plenary and a debate that day, Parliament adopted a resolution based on Ms PALIADELI’s report. In
its resolution, Parliament declared its satisfaction with the Ombudsman’s work, his constructive
co-operation with the institutions, and his public profile, particularly commending his new website
and interactive guide.

At the Committee’s request, a member of the Ombudsman’s staff represented him at each of the
meetings that the Committee held in 2009. The Committee discussed one Ombudsman special report
during the year in question: the special report on age discrimination was discussed on 10 February.
The Ombudsman was happy to note that Parliament’s report, which was drafted by Mr Miguel
MARTINEZ MEP and which reflected entirely the concerns that the Ombudsman had brought to
Parliament’s attention, was adopted by Plenary in May without a single vote against.

The ongoing revision of Regulation 1049/2001 on public access to European Parliament, Council,
and Commission documents? also featured prominently in the Ombudsman’s relations with Parlia-
ment in 2009. On 27 April, Mr DIAMANDOUROS met the Committee on Civil Liberties, Justice and
Home Affairs to discuss Parliament’s report on the ongoing revision. Prior to that, on 20 January, he
attended a Joint Committee meeting of the Civil Liberties Committee of the European Parliament
and National Parliaments to address the question “What inspiration can EU institutions draw from
Member States’ best practices in transparency and in good governance?”. Finally, on 16 February,
the Ombudsman participated in a public hearing organised by the Committee on “Problems and
Prospects concerning European Citizenship”.

| Election of the European Ombudsman

Article 228(2) TFEU provides that the Ombudsman shall be elected after each election
of the European Parliament for the duration of its term of office. The Rules of Procedure
of the European Parliament set out details of the election procedure.

The European Parliament published a call for nominations for the office of Ombudsman
in the Official Journal of 10 September 20093, setting 9 October 2009 as the deadline for
submission of nominations.

Detailed information on the election of the European Ombudsman can be found on
Parliament’s website at:

http://www.europarl.europa.eu/electionombudsman/ H

m Council of the EU

During the year in question, the Ombudsman participated in a seminar organised by the Swedish
Presidency of the EU, entitled “Transparency and Clear Legal Language in the European Union”. He
spoke of his experience investigating complaints about maladministration, especially regarding
access to documents.

Of particular importance to the Ombudsman’s working relations with the Council in 2009 was
an issue stemming from the Council’s application of the Ombudsman'’s Statute. This followed the
revision of the Statute in 2008*. On 14 October 2009, the Ombudsman participated in a meeting of
the Council’s Working Group on Information with a view to exchanging views on the issue. The
meeting was extremely useful and led to a speedy and mutually satisfactory resolution of the issue
(see Chapter 2).

2. Regulation (EC) No1049/2001 of the European Parliament and of the Council of 30 May 2001 on public access
to European Parliament, Council and Commission documents, O] 2001 L 145, p. 43.

3. 0] 2009 C 216, p. 7.

4. European Parliament Decision 2008/587 of 18 June 2008, amending Decision 94/262 on the regulations and
general conditions governing the performance of the Ombudsman'’s duties, O] 2008 L 189, p. 25.



Relations with institutions, ombudsmen, and other stakeholders

m European Commission

The European Commission is the institution that accounts for the highest proportion of inquiries
that the Ombudsman carries out. Regular meetings between the Ombudsman and Commission
The European Commission is the institution that representatives are, therefore, important to ensure satisfactory
accounts for the highest proportion of inquiries responses to citizens’ complaints. During 2009, the Ombudsman
that the Ombudsman carries out. met Commission Secretary-General, Ms Catherine DAy, on a
number of occasions. He addressed the Commission Directors-
General for the third time on 28 May, having met them already in 2005 and 2007. On 2 February,
members of the Ombudsman’s staff met with Commission officials to discuss the registration by
the Commission of complaints and inquiries concerning infringement procedures and the review
of the rules on public access to documents. The Head of the Ombudsman'’s Legal Department met,
on a monthly basis, with the Director responsible for interinstitutional relations in the Commis-
sion’s Secretariat-General in order to follow-up on inquiries concerning the Commission. Finally,
the Ombudsman held two meetings with the Commission’s Staff Mediator, Ms Mercedes DE SoOLA,
to discuss issues of common interest.

The year 2009 also saw strengthened co-operation with SOLvIT, a network set up by the Commis-
sion to help people who face obstacles when trying to exercise their rights in the Union’s internal
market. For the first time ever, a SOLVIT representative attended the biennial Seminar of National
Ombudsmen of EU Member States and candidate countries, which was held in Cyprus in April.
Following a meeting on 17 February with officials from DG Internal Market and Services, members of
the Ombudsman’s staff met with the Commission’s SOLVIT team on 17 June and again on 7 December.
Both services were jointly presented at a workshop held in Stockholm on 9 October during the
Annual Congress of the Enterprise Europe Network. Finally, the Ombudsman made every effort
to raise awareness of SOLVIT’s role during his information visits to the Member States and invited
SOLVIT to participate in the event he organised on 13 March entitled “Problem solving in the EU —

Where to turn?” (see further below).

The year 2009 saw enhanced co-operation
between the Ombudsman and European
Commission-sponsored networks at the
service of citizens, organisations, and
businesses. Mr DIAMANDOUROS is pictured
here delivering the keynote speech to the
annual general meeting of the Europe Direct
Network in Tallinn on 23 September.

Also of importance in terms of raising awareness of the full range of services available to citi-
zens, organisations, and businesses with questions or problems relating to their EU law rights were
the Ombudsman'’s efforts to step up co-operation with Europe Direct. Activities were undertaken
to ensure that the Europe Direct Network and Europe Direct Contact Centre are fully informed
about the work of the European Ombudsman and the European Network of Ombudsmen. This is
important so that individuals can be guided to the appropriate avenue of redress first time around.
In December, the Ombudsman met with the Commission Director-General responsible for Commu-
nication, Mr Claus S@RENSEN, to discuss these and other initiatives.
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m European Economic and Social Committee

On 13 May, the Ombudsman addressed the European Economic and Social Committee (EESC) at
a plenary session in Brussels, having the previous day met the Committee’s President, Mr Mario

On 13 May, the Ombudsman addressed SEP1, Vice-President, Ms Irini Ivoni PAR], President of Employees
the European Economic and Social Committee Group, Mr George DAssIS, President of the Various Interests Group,
(Eesc) at a plenary session in Brussels. Mr Staffan NILSSON, and Secretary-General, Mr Martin WESTLAKE.
At a second meeting, which took place on At the session, Mr DIAMANDOUROS spoke mainly of his experience
9 November, Mr DIAMANDOUROS addressed concerning citizens’ expectations of the EU institutions. At a
the Committee staff. second meeting, which took place on 9 November, Mr DIAMAN-

DOUROS addressed the Committee staff. His presentation covered the types of complaints he deals
with, his role compared to the courts, his proactive work, and how he can be a resource for the
administration. Throughout his presentation, he made reference to the European Code of Good
Administrative Behaviour, which the Committee adopted in July 2009. The Ombudsman very much
welcomed this development.

m European Investment Bank

The Ombudsman worked hard in 2009 to raise awareness about his role supervising the Euro-
pean Investment Bank (EIB). This followed the conclusion of a Memorandum of Understanding®
between the Ombudsman and the EIB in 2008. On 1 December, he organised an event with stake-
holders to draw attention to this aspect of his work. This event, which gathered over 30 interested
parties, took place in the framework of the EIB public consultation on its complaints mechanism®.
Representatives of the Bank attended the event and provided helpful clarifications on how the EIB
deals with complaints. The Ombudsman was also represented at the meetings held by the Bank
during the year as part of its public consultation.

To help raise awareness
about his role supervising

the European Investment
Bank (EiB), the Ombudsman
organised an event with
stakeholders on 1 December
in Brussels. This took place

in the framework of the EiB
public consultation on its
complaints mechanism. Over
30 interested parties, pictured
here, participated in the event.

5. Memorandum of Understanding between the European Ombudsman and the European Investment Bank
concerning information on the Bank’s policies, standards and procedures and the handling of complaints,
including complaints from non-citizens and non-residents of the European Union, 0] 2008 C 244, p. 1.

6. Information about the E1B’s Complaints Mechanism Policy is available at: http://www.eib.org
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m European Personnel Selection Office

Given its central role in EU recruitment activities, and, therefore, relations with European citi-
zens, the European Personnel Selection Office (EPs0) accounts for a relatively high proportion of
inquiries that the Ombudsman carries out. Strenuous efforts in recent years have, however, led to
a marked improvement in both the transparency of the selection process and EPs0’s responsive-
ness to candidates’ queries and complaints. Ongoing efforts to modernise EU recruitment pro-
cedures should lead to further improvements. On 4 March 2009, EPSo organised an event to mark
the implementation of several actions of its development programme, including a new website,
on-line registration for competitions, a new logo, and new notice of competition. The Ombudsman
was represented at the event by Secretary-General, Mr lan HARDEN.

Mr DIAMANDOUROS met the Director of EPso, Mr David BEARFIELD, on 1 July 2009, to discuss these
and other improvements, and to initiate discussions on a possible Memorandum of Understanding
between the two bodies.

m Other EU institutions

4.2

The Ombudsman held a range of other meetings with representatives of the EU institutions
during 2009. On 24 June, he met the President of the European Court of Auditors, Mr Vitor DA SiLvA
CALDEIRA, in Luxembourg and later participated in a working lunch with all the Members of the
Court. That same day, he met with the President of the Court of Justice, Mr Vassilios SKOURIS. On
25 September, Mr DIAMANDOUROS attended the celebrations of the 20" anniversary of the General
Court and on 29 November, met with the President of the Court, Mr Marc JAEGER, who travelled to
Strasbourg to address the Ombudsman’s staff. On 22 October, Mr DIAMANDOUROS met and discussed
with the Reflection Group on the Future of Europe in Brussels. Finally, he met the Director of the
European Anti-Fraud Office (OLAF), Mr Franz-Hermann BRUNER, on 11 May, and the new Deputy
European Data Protection Supervisor (EDPS), Mr Giovanni BUTTARELLI, on 29 June.

Relations with ombudsmen and similar bodies

With a view to helping as many complainants as possible, the European Ombudsman co-operates
closely with his counterparts at the national, regional, and local levels. This co-operation is equally

With a view to helping as many complainants as vital for exchanging information about EU law, tracking important

possible, the European Ombudsman co-operates  developments in the world of ombudsmen, and sharing best prac-

closely with his counterparts at the national, tice. For the most part, this co-operation takes place under the

regional, and local levels. aegis of the European Network of Ombudsmen. The European

Ombudsman also participates in conferences, seminars, and meetings outside of the Network.

m The European Network of Ombudsmen

The European Network of Ombudsmen now comprises 94 offices in 32 countries, covering the
national and regional levels within the Union, as well as the national level in the applicant coun-
tries for EU membership, plus Norway, Iceland, and, most recently, Switzerland.

The Network serves as an effective mechanism for co-operation on case-handling. It is equally
active in sharing experiences and best practice - goals which it endeavours to achieve via semi-
nars and meetings, a regular newsletter, an electronic discussion forum, and a daily electronic news
service.
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Co-operation on case-handling
Many complainants turn to the European Ombudsman when they have problems with a national,
regional, or local administration. In many cases, a member of the European Network of Ombudsmen

Many complainants turn to the European can provide an effective remedy. When possible, the European
Ombudsman when they have problems with a Ombudsman transfers cases which are admissible for the Network
national, regional, or local administration. In directly to national and regional ombudsmen or gives suitable

many cases, a member of the European Network  advice to the complainant. Further details of this co-operation are
of Ombudsmen can provide an effective remedy. provided in Chapter 3.

To help make the EU dimension of ombudsmen’s work better
known and to clarify the service that they provide to people who complain about matters within the
scope of EU law, the Network adopted a Statement in October 2007. This Statement, which is avail-
able on the European Ombudsman’s website in 23 languages, was slightly revised during the Seventh
Seminar of National Ombudsmen of EU Member States and candidate countries, held in Cyprus, in
April 2009. The revised Statement reflects the fact that the European Ombudsman’s website now
contains an interactive guide, which helps individuals find which ombudsman or other body is best
placed to deal with their complaint, or to answer their request for information. It was also agreed
to revise the Statement whenever necessary.

Also with a view to raising awareness about the Network’s role in helping citizens obtain their
rights under EU law, the European Ombudsman stepped up co-operation in 2009 with Europe Direct
(see Section 4.1). This Ombudsman initiative is linked to an earlier announcement to explore the
feasibility of creating a single telephone number to contact the European Network of Ombudsmen.
After a thorough examination of the different options, the Ombudsman concluded that, rather than
establishing a new service, it would be more effective and cost-efficient to build on the existing role
of the Europe Direct Contact Centre as a central entry point for the general public with questions
about the EU. The Ombudsman has agreed to provide the Contact Centre with information and
materials about the Network, so that individuals can be correctly signposted, where appropriate.

National and regional ombudsmen may ask the European Ombudsman for written answers to
queries about EU law and its interpretation, including queries that arise in their handling of specific
cases. The European Ombudsman either provides the answer directly or, if more appropriate, chan-
nels the query to another EU institution for response. During 2009, one query was submitted by the
Regional Ombudsman of Emilia-Romagna, Italy. It concerned the interpretation of EU rules on social
security schemes as they apply to employed persons and their family moving within the Union.

Seminars

Seminars for national and regional ombudsmen are held in alternate years and are organised
jointly by the European Ombudsman and a national or regional counterpart.

The Seventh Seminar of the National Ombudsmen of EU Member States and candidate countries
took place in Paphos, Cyprus, between 5 and 7 April 2009. The Commissioner for Administration

N The Seventh Seminar of National
- ;_.II-A'»-' 1‘# 5 Ombudsmen of EU Member States
s RN » . and candidate countries took place in
] i = f!" 4 _ Paphos, Cyprus, in April 2009. In total,
El national and regional ombudsmen
ﬁ offices from 29 countries were
< | . represented at the Seminar which

focused on: the free movement of
European citizens, equal treatment
of European citizens, admission,
integration, and regularisation of
immigrants, and asylum and the
right to an asylum procedure.
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(Ombudsman) of Cyprus, Ms Eliana NicoLAou, and the European Ombudsman jointly hosted the
Seminar. In total, national and regional ombudsmen offices from 29 countries were represented
at the Seminar. Participants also came from the European Parliament, the European Commission,
the European Union Agency for Fundamental Rights, the Council of Europe, and Cypriot public
authorities.

Entitled “Migration and its impact on the work of ombudsmen”, the Seminar was divided into
four thematic sessions. Among the keynote speakers were Mr Jacques BARROT, Vice-President of
the European Commission responsible for Justice, Freedom and Security who, via a video message,
spoke on European immigration and asylum policy, and Ms Elspeth GUILD, Jean MONNET Professor
of migration law at the University of Nijmegen in the Netherlands, who gave a comprehensive and
insightful account of migration within the Union.

European Ombudsmen — Newsletter

The European Ombudsmen — Newsletter covers the work of the members of the European
Network of Ombudsmen and the broader membership of the European region of the International
Ombudsman Institute (Io1). Produced in English, French, German, Italian, and Spanish, itis addressed
to over 400 offices at the European, national, regional, and local levels. The European Ombudsman
publishes the Newsletter twice a year - in April and October. In 2009, the two issues contained
articles on a wide range of topics, including the right of citizens to free movement, migration and
asylum issues, the role of ombudsmen in supervising prisons, violations of healthcare rights, public
access to documents, and the transfer of public functions to the private sector. Other articles dealt
with the protection of the most vulnerable in society, in particular, children, people with disabil-
ities, the homeless, and the elderly. A common theme running through many of these articles is the
role of ombudsmen in ensuring that EU law is fully implemented.

Electronic communications tools

The Ombudsman’s Internet discussion and document-sharing forum for ombudsmen and their
staffin Europe has proved to be an extremely useful tool for the Network. Over 260 individuals have
access to the forum which offers possibilities for daily co-operation between and among offices.

The most popular part of the forum is the Ombudsman Daily News service, which is published
every working day and contains news from ombudsman offices as well as from the EU. Almost all
national and regional ombudsman offices throughout Europe contribute to and consult the Daily
News on a regular basis.

In 2009, ombudsman offices continued to share information by posting questions and answers
on the very useful discussion forum. Among the issues covered during the year in question were
cross-border healthcare, unaccompanied foreign minors, religious discrimination and freedom of
conscience, national security agencies, complaints against central banks, and contacts with national
SoLVIT centres.

The discussion forum’s contents include an authoritative list of national and regional ombudsmen
in the EU Member States, Norway, Iceland, Switzerland, and the applicant countries. The list is
updated whenever the contact details for an ombudsman office change and is thus an indispensable
resource for ombudsmen throughout Europe.
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m Ombudsman meetings

During the year, the Ombudsman'’s efforts to collaborate with his counterparts stretched beyond
the activities of the European Network of Ombudsmen. With a view to promoting ombudsmanship

Among the major events that the Ombudsman and exchanging best practice, Mr DIAMANDOUROS and his staff
attended in 2009 was the Ninth International attended events that national and regional ombudsmen organ-
Ombudsman Institute (Io1) World Conference ised throughout Europe, including in Albania, Greece, Ireland, Italy,
organised in June in the Swedish capital, where Norway, Spain, Sweden, and the UK. Among the major events that
the bicentennial of the Swedish Parliamentary the Ombudsman attended in 2009 was the Ninth International
Ombudsman was also celebrated. Ombudsman Institute (Io1) World Conference organised in June

4.3

in the Swedish capital, where the bicentennial of the Swedish
Parliamentary Ombudsman was also celebrated. The conference to mark this important event traced
the evolution of the ombudsman institution from its Swedish origins to its various present day
forms. The European Ombudsman also addressed the British and Irish Ombudsman Association
Annual Meeting in Warwick, UK, in May, and the General Assembly of the European Ombudsman
Institute held in Florence, Italy, in October. The Ombudsman'’s Secretary-General, Mr lan HARDEN,
represented the institution at the Third Meeting of the Association of Mediterranean Ombudsmen
held in Athens, Greece, in December.

Relations with other stakeholders

The European Ombudsman is committed to ensuring that any person or organisation who
might have a problem with the EU administration is aware of the right to complain to him about
maladministration. He is also keen to raise awareness more generally about his efforts to promote
transparency, accountability, and a culture of service in the EU administration. Activities in this
area were further developed during 2009, with around 145 presentations made by the Ombudsman
and his staff.

This section gives an overview of the myriad ways in which the Ombudsman sought to raise
awareness about his work during the year.

m Conferences and meetings

Involving the Ombudsman
The Ombudsman spent considerable time in 2009 meeting with key stakeholders to explain his
services and to learn about their experience in dealing with the EU administration. He presented

The Ombudsman spent considerable time in 2009 his work at over 60 events to members of the legal community,

meeting with key stakeholders to explain business associations, think-tanks, NGos, representatives of
his services and to learn about their experience regional and local administrations, lobbyists and interest groups,
in dealing with the EU administration. academics, high level political representatives, and civil servants.

These conferences, seminars, and meetings were organised in
Brussels and in the Member States, often as part of the Ombudsman’s information visits (see below).
Particular highlights were the problem-solving event held in the European Parliament in March
and the workshop for small and medium-sized enterprises, held as part of SME week in May 20009.

Involving the Ombudsman’s staff

The Ombudsman’s staff is equally active in promoting awareness of the institution. During 2009,
staff made over 85 presentations to around 2 600 citizens from throughout the EU. Most visitors
came from Germany, followed by France, Austria, and Greece. Among the participants at these pres-
entations were students and trainees, lawyers and judges, journalists, entrepreneurs and lobbyists,
government officials and civil servants, staff from ombudsman offices, and army staff.
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The European Ombudsman works hard to
ensure that individuals with a problem
exercising their EU law rights know who
might be able to help them. In March 2009,
he organised a seminar in Brussels, entitled
“Problem solving in the EU — Where to turn?”.
Over 100 people attended this event to hear
about the services provided by the European
Ombudsman, the European Parliament’s
Committee on Petitions, SoLviT, and the
European Citizen Action Service (ECAS).

While resource constraints limit the number of presentations that can be made each year, the
Ombudsman attempts, as far as possible, to accept invitations and requests from interested parties.
All of these presentations are extremely important in helping to give the EU administration a
‘human face’.

m Information visits

With a view to raising awareness about his work and to further intensify relations with his national
and regional counterparts, the Ombudsman embarked on an intensive programme of information
The Ombudsman’s information visits brought him  visits to the Member States and accession countries in 2003. These
to Slovakia and the Czech Republic in May 2009, visits have continued apace. The Ombudsman’s information visits
and to Finland and Estonia in October. brought him to Slovakia and the Czech Republic in May 2009, and
to Finland and Estonia in October. The Ombudsman also travelled

to Italy in June for a number of awareness-raising events.

SLOVAKIA — From 13 to 15 May 2009, the European Ombudsman visited Slovakia. The office of
the Slovak Ombudsman, Mr Pavel KANDRAC, organised the visit. Mr DIAMANDOUROS met the Slovak
President, Dr Ivan GASPAROVIC, the Prime Minister, Mr Robert Fico, and the Deputy Speaker of the
Parliament, Mr Miroslav CiZ. He also met with the Slovak Bar Association and the Slovak Chamber
of Commerce, with representatives of SOLVIT and the Enterprise Europe Network participating in

these meetings. The Ombudsman gave a lecture at the University of Economics in Bratislava that
NGO representatives also attended. Following a press conference, Slovak newspapers, radio, and
TV extensively covered the Ombudsman’s visit.

SLOVAKIA — During his information visit to
Slovakia, which took place from 13 to 15 May,
the Ombudsman met the Slovak President,
Prime Minister, and Deputy Speaker of the
Parliament, and held a range of awareness-
raising events. Mr DIAMANDOUROS is pictured
with the Slovak Ombudsman, Mr Pavel
KANDRAC, whose office organised the visit.
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CzecH REpUBLIC — The office of the Public Defender of Rights (Ombudsman) of the Czech Republic
organised the European Ombudsman'’s information visit to Brno and Prague from 17 to 20 May. In
Brno, Mr DIAMANDOUROS met at length with the Ombudsman, Mr Otakar MOTE]JL, and with his
staff. He exchanged views with the highest representatives of the Czech legal system, including
the Chairman of the Supreme Court, Ms Iva BRoZovA. He also met with representatives of NGos,
and the Regional Council of the South-East Cohesion Region at an information event organised as
part of the visit. In Prague, Mr DIAMANDOUROS met the Czech President, Mr Vaclav KLAusS, Prime
Minister, Mr Jan FISCHER, and the Minister for Human Rights, Mr Michael KocAB. He also discussed
with the Czech Chamber of Commerce and the Czech representatives of SOLvVIT and the Enterprise

Europe Network.

CzecH RepPuBLIC — The office of the Public
Defender of Rights (Ombudsman) of the Czech
Republic organised the European Ombudsman’s
information visit to Brno and Prague from 17

to 20 May. The visit was covered extensively in
Czech media, following a joint press conference
of Mr DIAMANDOUROS and Mr MOTEJL, who

are both pictured here with journalists.

FINLAND — The European Ombudsman visited Finland from 25 to 28 October. This followed an invi-
tation from the Minister for European Affairs, Ms Astrid THORS. Prior to the visit, Mr DIAMANDOUROS
met the Commissioner responsible for Enlargement, Mr Olli REHN, to discuss EU issues as they pertain
to Finland. During his time in Helsinki, the Ombudsman met with the Parliamentary Ombudsman,
Ms Riitta-Leena PAUNIO, and her staff, and presented his work to NGos, members of the business
community, university students, and to the media. He met with the President of Finland, Ms Tarja
HALONEN, the President of the Supreme Administrative Court, Mr Pekka HALLBERG, and with the
Minister for European Affairs, Ms Astrid THORS. He also held meetings with the Deputy Chancellor
of Justice, Mr Mikko PUUMALAINEN, the Data Protection Ombudsman, Mr Reijo AARNIO, and with a
number of parliamentary committees.

FINLAND — The European Ombudsman
visited Finland from 25 to 28 October.

The Finnish Parliamentary Ombudsman
helped to organise the visit, along with the
European Parliament Information Office and
the European Commission Representation.
A particular highlight during the visit was a
meeting with the first European Ombudsman,
Mr Jacob SODERMAN MP, who introduced
Mr DIAMANDOUROS at the Ombudsman’s
lecture at the University of Helsinki and
took part in the briefing with journalists.
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EsToNIA — The Ombudsman went to Estonia, from 29 to 30 October, for an information visit organ-
ised by the Chancellor of Justice, Mr Indrek TEDER. The Ombudsman spoke to the staff of the Chan-
cellor of Justice, and discussed at length with the Chancellor and his Deputy, Mr Madis ERNITS. He
met with the President of Estonia, Mr Toomas HENDRIK ILVES, the President of Parliament, Ms Ene
ERGMA, and the Minister of Justice, Mr Rein LANG, during his visit. He also delivered a public lecture
at the University of Tartu and met with representatives of the Estonian business community, as
well as the Estonian Association of Judges. Before leaving for Tallinn, Mr DIAMANDOUROS met with
Commission Vice-President responsible for Administrative Affairs, Audit, and Anti-Fraud, Mr Siim
KALLAS, to discuss the purpose of the information visit.

ESTONIA — As part of the Ombudsman’s
information visit to Estonia, the European
Parliament Information Office in Tallinn
organised a briefing for NGos and
journalists, as well as a number of media
interviews, thereby helping to raise
awareness about the Ombudsman’s visit.

Mr DIAMANDOUROS is pictured here at the
briefing, along with the Head of Parliament’s
Information Office, Ms Kadi HERKUL.

ITALY — ANCI (the National Association of [talian Municipalities) invited the European Ombudsman
to Palermo for an event to raise awareness about his work. While in Palermo, on 2 and 3 June,
Mr DIAMANDOUROS met with regional authority representatives, including the President of the
Regional Council, Mr Alberto CAMPAGNA, and the Mayor of Palermo, Mr Diego CAMMARATA. The
Ombudsman then travelled to Rome for several meetings, notably with the President of the Republic,
Mr Giorgio NAPOLITANO. He spoke at an event organised by the Italian Bar Council and exchanged
views with Mr Sabino CASSESE, judge at the Italian Constitutional Court, and with Mr Sandro Goz1
MP, who has proposed the draft law to establish a national ombudsman in Italy. Mr DIAMANDOUROS
also met the Head of the Italian Department for Community Policies, Mr Roberto AbDAM, and with
the Italian SOLVIT representatives.

ITALY — Mr DIAMANDOUROS visited Italy from
2 to 5 June, following an invitation from the
Secretary-General of ANci Sicilia, Mr Andrea

PIRAINO, to speak to the members of the
National Association of Italian Municipalities
(ANci). Mr DIAMANDOUROS is pictured at

the event in Palermo, where he described
his work and the types of complaints he
deals with. The Ombudsman of Misilmeri,
Mr Pierangelo BONANNO, helped to organise
the Ombudsman’s visit to Palermo.

All of these visits were extremely valuable in terms of raising awareness about citizens’ rights
under EU law, increasing the public profile of the European Ombudsman and his national counter-
parts, and providing information about the right to complain.
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The Ombudsman recognises the important role that the media play in informing public opinion,
enriching debate, and in increasing the visibility of his services in all the EU Member States. A pro-

A pro-active media policy constitutes a central
component of his activities and of his efforts
to promote respect for rights under EU law
and to improve the quality of administration.

active media policy constitutes a central component of his activ-
ities and of his efforts to promote respect for rights under EU law
and to improve the quality of administration.

The Ombudsman’s main media activities in 2009 included press
conferences in Brussels to present his Annual Report, as well as

in Bratislava, Prague, Helsinki, and Tallinn, as part of the aforementioned information visits. Press
briefings with interested journalists from a range of newspapers and press agencies also gave the
Ombudsman the opportunity to explain his work for citizens and his views on relevant topics. Finally,
Mr DIAMANDOUROS gave around 40 interviews to journalists from the print, broadcast, and electronic
media in 2009, in Strasbourg, Brussels, and elsewhere, most notably during his information visits.

The year 2009 saw much media
coverage of the Ombudsman’s

work, most notably on a complaint
submitted by micro-processor
producer, Intel, the issue of
transparency, and the Annual Report
2008. The Ombudsman

is pictured giving an interview

to europarlty, following the debate

in Parliament on his activities in 2008.

In 2009, twenty one press releases were issued and distributed to journalists and interested
parties throughout Europe. Among the issues covered were the revision of the EU rules on public
access to documents, air passenger rights, late payment by the European Commission, the financing
of European Parliament buildings, and a complaint submitted by micro-processor producer, Intel.

Media coverage of the Ombudsman’s work increased significantly from 2008 to 2009, with an 85%
increase in the number of press cuttings identified. This was largely due to the extensive coverage
of the aforementioned Intel complaint (see Section 3.3).

m Publications

Material about the work of the Ombudsman was distributed widely throughout the year,
in particular at the Open Days that the European Parliament organised in Brussels and Strasbourg

in May.

Of particular interest in terms of publications in 2009 were the new style Annual Report and the

All of the Ombudsman’s publications

are available on his website
http://www.ombudsman.europa.eu and can be
obtained free of charge from the EU Bookshop
http://bookshop.europa.eu

new summary document, Overview 2008. The Ombudsman
received very positive feedback on these two publications, which
were completely overhauled to make them more user-friendly
and accessible. Both publications were produced in the 23 official
EU languages and distributed to key stakeholders and to the
general public. All of the Ombudsman’s publications are available
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on his website http://www.ombudsman.europa.eu and can be obtained free of charge from the
EU Bookshop http://bookshop.europa.eu

Also in 2009, the Ombudsman’s Office finalised preparations to create a new visual identity for
the institution, including new logos for both the European Ombudsman and the European Network
of Ombudsmen. The new visual identity is to be rolled out in 2010.

m Electronic communications

E-mail communication

Almost 60% of all complaints received by the Ombudsman in 2009 were submitted over the
Internet. A large proportion of these (72%) was received through the electronic complaint form,
which is available on the Ombudsman’s website in 23 languages.

In 2009, the main e-mail account of the Ombudsman was used to reply to a total of over 1850 e-mails
requesting information. This compares with around 4 300 in 2008, 4 100 in 2007, and 3 500 in 2006.
The significant reduction in information requests received in 2009 is largely due to the resounding
success of the Ombudsman'’s new interactive guide available on his website. This enabled people
to obtain the required information themselves without having to submit a request. Approximately
1 600 of the 1 850 e-mails requesting information were individual requests, all of which received
individual replies from an appropriate member of the Ombudsman'’s staff. Around 250 related to a
mass mailing, concerning primarily the alleged difficulties encountered by Catalan TV channels to
broadcast in the region of Valencia.

Website developments

On 5 January 2009, the European Ombudsman launched his new website. The aim of the site
is to give the visitor clear, succinct, and easy-to-understand information on what the European
Ombudsman can do. It offers an overview of what the Ombudsman has achieved to date, and explains
how to lodge a complaint. The website was regularly updated throughout the year with decisions,
case summaries, press releases, details of upcoming events, and publications.

Of particular interest on the new website is the Ombudsman'’s interactive guide, which aims to
help individuals identify the most appropriate body to turn to with their complaint. This service is

In 2009, more than 26 000 people sought and proving particularly useful for citizens, businesses, and other
received advice from the Ombudsman through organisations throughout Europe. In 2009, more than 26 000
the interactive guide. people sought and received advice from the Ombudsman through

the interactive guide. The most common advice given was to complain to the European Ombudsman,
followed by advice to contact Europe Direct, information on the European Commission’s role in
ensuring the application of EU law, and advice to contact a national or regional ombudsman.

From 1January to 31 December 2009, the Ombudsman’s website received around 340 000 unique
visitors, who, combined, viewed over 4 million pages. The greatest number of visitors came from
Spain, followed by Italy, Germany, France, and Belgium.

In order to ensure that the Ombudsman’s website stays at the forefront of EU websites, the Office
of the Ombudsman participated throughout 2009 in the work of the EU Inter-Institutional Internet
Editorial Committee (CEiii).
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T HIS Chapter gives an overview of the resources that were made available to the Ombudsman
institution in 2009. It includes a description of the work carried out by the various depart-
ments and units within the Office, as well as the efforts made to ensure a smooth flow of informa-
tion among staff, and to promote professional development opportunities. The second part of the
Chapter is devoted to the Ombudsman’s budget.

5.1 Personnel

To ensure that it can properly carry out the tasks of dealing with complaints about maladminis-

tration in the 23 Treaty languages, and of raising awareness about the Ombudsman’s work, the insti-

Regular staff meetings, combined with an annual  tution has a well-qualified, multilingual staff. Regular staff
staff retreat, help inform all staff of developments meetings, combined with an annual staff retreat, help inform all

within the office and encourage them to reflect staff of developments within the office and encourage them to
on how their work contributes to achieving the reflect on how their work contributes to achieving the institu-
institution’s objectives. tion’s objectives.

m Staff retreat

The European Ombudsman’s staff retreats form an integral part of the Ombudsman'’s strategic
planning, most notably by providing inspiration and useful guidance for policy-making and the
preparation of the Annual Management Plan (AMP). They form part of an annual cycle of events
that provide staff and trainees with an opportunity to share views on subjects directly linked to
the Ombudsman’s work. Conclusions drawn from the retreats help shape the Ombudsman’s stra-
tegic objectives which, in turn, guide the activities of each unit.

Staff retreats form part of an
annual cycle of events that
provide staff and trainees with
an opportunity to share views
informally on subjects directly
linked to the Ombudsman’s
work. The 2009 retreat took
place from 11 to 13 February
and centred on the theme
“Working together”. The
specific topics discussed were:
complaint-handling, engaging
with the institutions, the use of
plain language, and informing,
involving, and valuing staff.
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The 2009 retreat took place from 11 to 13 February and centred on the theme “Working together”.
Following on from the 2008 retreat, which focused on the institution’s identity and the concept of
good administration, the 2009 retreat focused more on the internal work of the office. As part of the
preparation for the retreat, members of staff were invited to respond to the same self-evaluation
questionnaire that had been used for the 2006 retreat. This was to enable a direct comparison to
be made between the results obtained, in order to identify the progress that had been made and
the areas which still needed to be addressed. The results and analysis of the questionnaire were
taken into account in establishing the final programme for the presentations and discussion topics
for the retreat.

Like its predecessors, the third retreat was seen as a very positive experience by staff. The next
retreat is scheduled to take place in February 2010.

m Staff meetings

Regular staff meetings are convened with a view to ensuring a smooth flow of information
among staff, and to promote professional development opportunities. As a rule, the agenda for
these meetings includes an overview by the Ombudsman of his recent and future activities, as well
as a presentation of the administrative, legal, and policy developments affecting the institution.
The Secretary-General and the Department and Unit Heads also play an active role at staff meet-
ings. During the year in question, staff meetings took place on 10 July and 11 December, providing a
useful forum for discussion and information-sharing.
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To help keep staff informed of developments
within other EU institutions, the Ombudsman
invites external speakers to make presentations
on relevant topics. On 20 November 2009,

the President of the General Court, Mr Marc
JAEGER, travelled to Strasbourg to speak on “The
principle of good administration in Community
law”. He is pictured here with the Ombudsman.

To help keep staff informed of developments within other EU institutions, the Ombudsman also
invites external speakers to make presentations on relevant topics. On 20 November 2009, the
President of the General Court, Mr Marc JAEGER, travelled to Strasbourg to speak on “The principle
of good administration in Community law”. This excellent presentation gave rise to a range of ques-
tions and comments on a topic that is of central importance to the Ombudsman’s work.
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The Ombudsman and his staff

The following gives an overview of the structure of the Ombudsman’s Office and provides some
background information about the Ombudsman and his management staff. It ends with a brief
description of the role of the Ombudsman'’s Staff Committee and the Data Protection Officer.

European Ombudsman

| P. Nikiforos DIAMANDOUROS — EUROPEAN OMBUDSMAN

P. Nikiforos DIAMANDOUROS was born in Athens, Greece, on 25 June 1942. He was elected European
Ombudsman on 15 January 2003. He took office on 1 April 2003 and was re-elected for a five-year term on
11 January 2005.

From 1998 to 2003, he was the first National Ombudsman of Greece. He was also Professor of compar-
ative politics at the Department of Political Science and Public Administration of the University of Athens
from 1993 through August 2009 (on leave from 2003 to 2009). From 1995 to 1998 he served as Director and
Chairman of the Greek National Centre for Social Research (EKKE).

He received his BA degree in political science from Indiana University (1963) and his MA (1965), M.Phil.
(1969), and Ph.D. (1972) degrees in the same field from Columbia University. Prior to joining the faculty of
the University of Athensin 1988, he held teaching and research appointments at the State University of New
York and Columbia University respectively (1973-78). From 1980 to 1983, he served as Director of Develop-
ment at Athens College, Athens, Greece. From 1983 to 1988, he was Program Director for Western Europe,
as well as the Middle East and North Africa at the Social Science Research Council, New York. From 1988
until 1991, he was the Director of the Greek Institute for International and Strategic Studies, Athens, a policy-
oriented research think-tank established with joint funding from the Ford and MacArthur Foundations. In
1997, he held an appointment as visiting professor of political science at the Juan March Centre for Advanced
Studies in the Social Sciences (Madrid).

He has served as President of the Greek Political Science Association (1992-98) and of the Modern Greek
Studies Association of the United States (1985-88). Between 1999 and 2003, he served as a member of
Greece’s National Commission on Human Rights, while from 2000 to 2003 he was a member of the Greek
National Council for Administrative Reform. From 1988 to 1995, he was co-chair of the Subcommittee on
Southern Europe of the Social Science Research Council, New York, whose activities are funded by a grant
from the Volkswagen Foundation. He is also joint General Editor of the Series on the New Southern Europe
and the recipient of Fulbright and National Endowment for the Humanities research grants.

He has written extensively on the politics and history of Greece, southern Europe and south-eastern
Europe and, more specifically, on democratisation, state and nation-building, and the relationship between
culture and politics.

— Secretariat of the European Ombudsman

The Secretariat of the European Ombudsman is responsible for the running of the Ombuds-
man’s private office and provides advice to the Ombudsman. It advises on relations with the other
EU institutions and on issues related to the Ombudsman'’s case-work. It also undertakes a range
of administrative tasks, including managing the Ombudsman’s agenda, co-ordinating his incoming
and outgoing correspondence, dealing with the protocol aspects of the institution’s work, and
performing general secretarial duties.

Secretary-General
The Secretary-General is responsible for strategic planning within the institution, and for over-
seeing the general administration of the Office. He advises the Ombudsman on the Office’s struc-

The Secretary-General is responsible for ture and management, on the planning of its activities, and the
strategic planning within the institution, and monitoring of its work and performance. With regard, specifically,
for overseeing the general administration to the work of the Legal Department, the Secretary-General
of the Office. advises the Ombudsman on legal strategy, and assists and advises

the Ombudsman in dealing with complaints and inquiries. Finally, the Secretary-General co-ordinates
relations between the Ombudsman’s Office and the other European institutions and has a key role
to play in developing relations with ombudsman offices throughout Europe and in reaching out to
European citizens.
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I lan HARDEN — SECRETARY-GENERAL

lan HARDEN was born in Norwich, England, on 22 March 1954. He studied law at Churchill College, Cambridge,
obtaining a BA with first class honours in 1975 and an LLB in 1976. After graduation, he joined the Law Faculty
at the University of Sheffield, where he was a lecturer from 1976 to 1990, a senior lecturer from 1990 to
1993, a reader from 1993 to 1995, and became professor of public law in 1995. He joined the European
Ombudsman’s Office as a Principal Legal Adviser in 1996, becoming Head of Secretariat from 1997 to 1999,
then Head of the Legal Department from 2000. He was appointed Secretary-General of the Ombudsman’s
Office on 1 August 2006. He is the author or co-author of numerous publications on EU law and public law,
including The Contracting State (Buckingham: Open University Press, 1992); Flexible Integration: Towards a
more effective and democratic Europe (London CEPR, 1995), and European Economic and Monetary Union:
The Institutional Framework (Kluwer Law International, 1997). He is a member of the Association francaise
de droit constitutionnel and of the Study of Parliament Group in the United Kingdom and honorary professor
at the University of Sheffield. Il

Legal Department
The Legal Department consists mainly of lawyers whose major responsibility is to analyse the
complaints received by the European Ombudsman and conduct inquiries under the supervision of

The Legal Department consists mainly of the Head of the Legal Department and four Heads of Legal Unit.
lawyers whose major responsibility is to analyse The Head of the Legal Department also advises the Ombudsman
the complaints received by the European on the legal strategy and direction of the institution and manages
Ombudsman and conduct inquiries under the the Department.

supervision of the Head of the Legal Department During 2009, the Department had a total staff of 25, consisting of
and four Heads of Legal Unit. the Head of the Legal Department, four Heads of Legal Unit, three

principal legal advisers, 14 legal officers, two lawyer-linguists, and an assistant to the Head of the
Legal Department. During the year in question, the Legal Department supervised 21 trainees.

I Jodo SANT'ANNA — HEAD OF THE LEGAL DEPARTMENT

Jodo SANT’ANNA was born in Setubal, Portugal, on 3 May 1957. He studied law at the University of Lisbon
from 1975 to 1980 and registered with the bar in Lisbon in 1981. Between 1980 and 1982, he worked as a
lawyer in the Legal and Administrative Division of the Portuguese Ministry of Internal Affairs for the Lisbon
Region. Between 1982 and 1984, he pursued his legal studies, in the field of intellectual property rights, at
the Ludwig-Maximilian University and the Max-Planck Institute in Munich. After returning to Portugal in
1984, he was appointed Head of the Legal and Administrative Division of the Portuguese Ministry of Internal
Affairs for the Lisbon Region. In 1986, he became a civil servant of the European Parliament, working in the
Directorates-General for Information and Public Relations, for Research, for Personnel and Finance, and
finally, in the Legal Service of the European Parliament. He joined the European Ombudsman’s Office as
Head of the Administration and Finance Department in 2000. He was appointed Head of the Legal Depart-
ment on 1July 2007. H

— Heads of Legal Unit

Each Head of Legal Unit supervises a team of legal officers and trainees with a view to ensuring
high quality complaint-handling. They assist the Head of the Legal Department in ensuring that
the Department’s work is accurate, timely, and consistent. This involves promoting and monitoring
compliance with internal procedures, standards, and deadlines. Heads of Legal Unit also have their
own responsibilities, similar to those of legal officers described below. They also represent the
Ombudsman at certain public events. They all report to the Head of the Legal Department, with
whom they meet regularly.

There are currently four Heads of Legal Unit. They are, in alphabetical order: Mr Peter BONNOR,
who is Danish and has worked in the Ombudsman'’s Office since 1998, Mr Gerhard GRILL, of German
nationality, who joined the Ombudsman’s Office in 1999, Ms Marta HIRSCH-ZIEMBINSKA, Polish, who
joined in 2003, and Mr Fergal O REGAN from Ireland, who joined in 2006.

— Legal Officers
The Legal Officers deal with complaints, which may be submitted to the Ombudsman in any of
the 23 Treaty languages of the European Union. They also propose and carry out own-initiative
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inquiries, reply to requests for information from citizens, provide assistance to the Ombudsman
on legal matters, advise on the legal procedures, developments, and traditions of their respective
Member States, and make presentations about the Ombudsman’s work.

Administration and Finance Department
The Administration and Finance Department is responsible for all the work of the Ombudsman’s
Office that is not directly related to examining complaints and conducting inquiries. Since 1 July

The Administration and Finance Department is 2008, it is made up of four units, described below, as well as the

responsible for all the work of the Ombudsman’s  Complaints Secretariat. The Head of the Administration and

Office that is not directly related to examining Finance Department co-ordinates the overall work of the Depart-

complaints and conducting inquiries. ment. In that capacity, he is responsible for the general organisa-

tion and operation of the office, personnel policy, proposing and
implementing the budgetary and financial strategy of the institution, and for representing the
Ombudsman in a number of interinstitutional fora. In 2009, the Department had a total staff of 34.

I Jodo SANT'ANNA

HEAD OF THE ADMINISTRATION AND FINANCE DEPARTMENT (AD INTERIM) W

— Complaints Secretariat

The Complaints Secretariat is responsible for the registration, distribution, and follow-up of
complaints submitted to the European Ombudsman. The Secretariat ensures that all complaints
are registered in a database, acknowledged, and transmitted to the Legal Department. It is respon-
sible for managing all incoming and outgoing complaint-related correspondence, ensuring that the
complaint records in the database are updated throughout the complaint procedure, monitoring
compliance with deadlines, producing complaint-related statistics, and filing documents relating
to complaints. Mr Peter BONNOR is Head of the Complaints Secretariat.

— Administration and Personnel Unit

The Administration and Personnel Unit’s tasks are broad. They include the recruitment and
management of staff, dealing with incoming and outgoing correspondence, the telephone switch-
board, the office infrastructure, co-ordination of document translation, organisation and manage-
ment of the legal reference library, and the institution’s documentation and archive policy. This Unit
is also responsible for the institution’s information technology policy and for meeting the office’s IT
needs, a task it carries out in close co-operation with the European Parliament. This Unit is headed
by Mr Alessandro DEL BoN, who is of dual German-Italian nationality, and who joined the Ombuds-
man’s Office in 1998.

— Budgetary and Financial Unit

The Budgetary and Financial Unit is charged with ensuring that the Ombudsman’s Office complies
with the applicable financial rules and with guaranteeing that available resources are used econom-
ically and efficiently, and are adequately protected. This Unit is also responsible for establishing
and implementing the appropriate internal control mechanisms necessary for attaining these goals.
These responsibilities derive from the fact that the European Ombudsman has an independent
budget. Financial officers, under the responsibility of the Authorising Officer by Delegation, prepare
and execute the budget. The Head of this Unit is Mr Loic JULIEN, who is French, and who started
working for the Ombudsman in 2005.

— Communication Unit

The Communication Unit is responsible for producing the Ombudsman’s publications and promo-
tional material, for maintaining and developing the Ombudsman’s websites, and for establishing a
visual identity for the institution. This Unit also co-ordinates the European Network of Ombudsmen
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and, more generally, relations with ombudsman associations in Europe and beyond. The Head of
this Unit is Mr Ben HAGARD, a British national, who joined the Ombudsman’s Office in 1998.

— Media, Enterprise and Civil Society Unit

The Media, Enterprise and Civil Society Unit is responsible for assisting the Ombudsman in
reaching out to individuals and organisations who might need his services. It helps raise aware-
ness of the Ombudsman’s work throughout the Union. The Unit maintains and promotes relations
with the media, organises the Ombudsman’s information visits and events, and liaises with other
EU institutions on outreach initiatives. Members of this Unit are also responsible for writing the
Ombudsman'’s publications and speeches. Ms Rosita AGNEW, who is Irish and who started working
for the Ombudsman in 2001, is the Head of this Unit.

— Staff Committee

The Ombudsman’s Staff Committee represents the interests of the staff and promotes continuous
dialogue between the institution and the staff. The Staff Committee has greatly contributed to the
smooth functioning of the service both by providing a channel for staff to express their opinions
and by bringing to the attention of the administration any difficulties concerning the interpreta-
tion and application of the relevant regulations. The Staff Committee puts forward suggestions
concerning the organisation and operation of the service, as well as proposals to improve staff
living and working conditions. In this context, the Staff Committee has played an important role in
the yearly staff retreats since 2006.

There are currently three elected members of the Committee, namely, the President, Mr Daniel
KoBLENCZ, Ms Elodie BELFY and Mr Christopher MILNES.

— Data Protection Officer

Every EU institution has a Data Protection Officer (Dp0), who co-operates with the European Data
Protection Supervisor and ensures that the rights and freedoms of data subjects are unlikely to be
adversely affected by data processing operations. The Dpo also ensures that data controllers and
data subjects are informed of their rights and obligations under Regulation 45/2001. Since March
2006, Mr Loic JULIEN is the Data Protection Officer in the European Ombudsman’s Office.

Budget

m The budget in 2009

Since 1]January 2000, the Ombudsman’s budget has been an independent section of the budget of
the European Union (currently section VIII)?. It is divided into three titles. Title 1 contains salaries,
allowances, and other expenditure related to staff. Title 2 covers buildings, furniture, equipment,
and miscellaneous operating expenditure. Title 3 contains the expenditure resulting from general
functions carried out by the institution.

The budgeted appropriations in 2009 amounted to EUR 8 906 880.

1. Regulation (EC) 45/2001 0f 18 December 2000 on the protection of individuals with regard to the processing
of personal data by the Community institutions and bodies and on the free movement of such data, O] 2001
L8 p.1

2. Council Regulation (EC, Ecsc, Euratom) No 2673/1999 of 13 December 1999 amending the Financial Regula-
tion of 21 December 1977 applicable to the general budget of the European Communities, 0] 1999 L 326, p. 1.



Resources m
m Interinstitutional co-operation

To ensure the best possible use of resources, and to avoid unnecessary duplication of staff, the
Ombudsman co-operates with other EU institutions, where possible. While services thus provided

To ensure the best possible use of resources, are of course invoiced to the European Ombudsman, this co-
and to avoid unnecessary duplication of staff, operation has allowed for considerable efficiency savings to the
the Ombudsman co-operates with other EU EU budget. The Ombudsman co-operates, in particular, with:

institutions, where possible. (i) the European Parliament, as regards internal audit and

accounting, as well as technical services, including buildings, information technology, communica-
tions, medical services, training, translation, and interpretation;

(ii) the Publications Office of the European Union on various aspects of publications;

(iii) the Translation Centre for the Bodies of the EU, which provides many of the translations required
by the Ombudsman in his work for citizens.

m Budgetary control

With a view to ensuring effective management of resources, the Ombudsman’s internal auditor,
Mr Robert GALVIN, carries out regular checks of the institution’s internal control systems and the
financial operations carried out by the office.

Like other EU institutions, the Ombudsman institution is also audited by the European Court of
Auditors.






How to contact the European Ombudsman

European Ombudsman

1 Avenue du Président Robert Schuman
CS 30403

67001 Strasbourg Cedex

FRANCE

By telephone

+333 88172313

+333 881790 62

By e-mail

eo@ombudsman.europa.eu

http://www.ombudsman.europa.eu
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