Words of introduction
This is the fifth Annual Report of the Ombudsman of the Republic of Bulgaria to the National Assembly. As always so far, the 2009 Report is not a simple account of what has been done. It is an act whereby we bring to the attention of the legislature, and also the executive and the local authorities, tendencies and problems, from the perspective of the citizens’ rights which require regulatory and government solutions. 
In addition, this Report also marks a trend consistent with the development of the Ombudsman institutions throughout Europe. The Ombudsman Act in force since 1 January 2004 sets out the institution’s statutory mandate rather narrowly – as advocacy for citizens’ rights and freedoms when they are affected or infringed upon by actions or omissions of central and municipal bodies and their administrations and providers of public services. Yet, with the Ombudsman’s elevation to the rank of an independent body provided for in the Constitution following the 2006 amendments thereto, the mandate of the Bulgarian Ombudsman became more universal – the constitutional provision of Article 91a lays down that, “the Ombudsman stands for the citizens’ rights and freedoms.” This means that the institution now bears the responsibility not only to render opinions on citizens’ individual complaints and on its own initiative concerning violations committed by public institutions, but also, in more general terms, to monitor the human rights situation and the implementation of law enforcement standards and to issue evaluations and recommendations in this regard. In fact, this regulatory evolution in the Ombudsman’s status and powers is typical of many European states.
Following this train of thought, the first two chapters of the Report bring to the fore a number of problems, tendencies and even symptoms only of the human rights situation in Bulgaria. The individual thematic chapters of this Report list a series of other examples and recommendations concerning both the relationships between citizens and the administration at all levels and the respect for individual civil and social rights. Of course, the starting point of the Ombudsman’s evaluations and recommendations is both the citizens’ complaints and the institution’s sensitivity and capacity to analyse the social environment from the perspective of citizens’ rights and freedoms.
The Ombudsman’s 2009 Report emphasises the need to put human rights, and the rights of people with disabilities and other vulnerable groups in particular, in the spotlight of policy making at the central and municipal level. This holds particularly true in a situation like the current one where the state is experiencing serious and objective difficulties as a result of the economic crisis. 

Bearing this benchmark, throughout 2009 the Ombudsman institution continued to carry out their multifaceted activities and to exert active civil control over the authorities.
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Chapter One
BULGARIA NEEDS POLICIES WHICH PLACE HUMAN RIGHTS AND THE RIGHTS OF VULNERABLE GROUPS IN THEIR CENTRE
In their annual reports to the National Assembly, the Ombudsman of the Republic of Bulgaria have always brought to the fore poignant problems, tendencies and even only alarming symptoms related to human rights and the work of the administration at all levels. They are all based not on partial institutional ideas and evaluations but on in-depth analyses on the basis of the broad factual foundation provided by the numerous enquiries the Ombudsman institution conducts on citizens’ complaints or on its own initiative. The purpose is not only to engage most immediately the government will of the authorities with the problems raised but also to create a public environment of respect for the fundamental rights and freedoms of citizens – political, economic, social, cultural, etc. 

In the 2009 Annual Report, the Ombudsman also makes such summarised findings and conclusions based not only on the problems the people brought to our attention in the course of the year but also on the facts and analyses amassed and the processes and tendencies outlined over the past few years.

1. Human rights and responsibilities of the authorities.

In a democratic society, the observance of citizens’ rights should not depend on the government will, fiscal restrictions or the prevailing public attitudes. Human rights are the most important grounds in the name of which the system of democratic institutions functions. Their full observance determines the degree of legitimacy of state governance and legislation from the point of view of the values of the modern rule-of-law state. It has been repeatedly stated that, in modern society, citizens must be able not only to elect their political representatives but also to be free of inadmissible restrictions, discrimination and bureaucratic interference in their private life, in their choice of way of live or communication with the others (including in their intimate sphere); in the freedom to express their views, religion and identity; in the right to disseminate and obtain information; to develop their abilities and to be able to take part in the free market relations in view of their abilities and creative potential, etc. Yet, all this would be brought down to a mere declaration and empty words should it fail to turn into part of the mindframe and administrative capacity of the public institutions.

Democracy must protect the rights of every citizen or civil community every minute regardless of the prevailing public opinion or evaluation about these rights or their holders. If a modern democracy can be defined as a rule of the public opinion, then human rights must always be a territory immune to the public opinion. Because the observance of some rights of individuals or groups may not depend on the approval or disapproval of other citizens. This is where the high responsibility of the authorities in the contemporary democratic society lies – to take human rights out of the sphere of declarations and their formal regulatory encoding, and move towards turning them into a lasting social practice and reality. Moreover, central and municipal authorities must have the will and capacity to guarantee human rights against the “tyranny of the majority,” against social prejudice, conflicts and confrontations targeted at the rights and freedoms of smaller groups of people or even at individuals only.

The Ombudsman emphasises with concern this obligation of the authorities and their administrations because the facts gathered over the past few years show that it is either not grasped in the same degree or even it is not understood as a commitment at the different levels of government – from the national institutions to the smallest municipal structures. The lack of a good culture of law protection as a fundamental part of the administrative capacity of public institutions is a worrisome and even a chronic problem at many administrative and government levels. This is specially seen in the municipalities where a number of governance practices and local regulatory instruments exist in sharp contravention to established standards of citizens’ rights stemming both from the Constitution and our domestic legislation and from the respective international conventions, the case law of the Court of Human Rights in Strasbourg and the European Union law. A typical example in this regard is a number of the ordinances on public order protection adopted by the municipal councils which restrict, in an inadmissible manner, fundamental citizens’ rights and freedoms such as the freedom of peaceful assembly, the right to religion, the freedom of expression and the inviolability of private life and many others. Requirements are introduced for the organisers of demonstrations and protests to provide security which are contrary to the obligation of the public institutions to provide all conditions for peaceful holding of such events; persecuted are representatives of religious communities which the local legislators define in a discriminatory manner as “untraditional” and even a requirement is set for the expression of religious conviction, including religious meetings in private, that there be a court registration as a religious denomination. There are even cases where not only have such inadmissible regulatory restrictions been adopted but they are also actively defended by representatives of the local authorities. Such is the example with the Municipality of Pazardzhik where there is a provision incompatible with any constitutional, European and international norms which expressly prohibits not only “the public demonstration and expression” of sexual orientation but also of any “other orientation in public places.” 

Chapter Two of the Report deals in more detail with the deficiency in law protection in local authorities. Yet, one must emphasise even here the alarming tendency for the local authorities themselves to justify such actions and acts of theirs with “public dissatisfaction,” “electorate demands” and, in general, the prevailing public opinion. This demonstrates complete misunderstanding of the meaning of human rights in a democratic society and the role and obligations of public institutions to guarantee them. 

The Ombudsman also finds that the low culture of law protection of the Bulgarian institutions, usually at the local level, often leads to debasing and wrong interpretation of specific action which is not seen as a violation of citizens’ rights or discrimination. A typical example is the sporadic cases when houses of prayer of different religious denominations (most frequently Muslim, Jewish and Orthodox Christian) are violated with insulting or racist inscriptions. Such action is not seen by the law enforcement bodies, and also the public, as inadmissible instances of the language of hate and discrimination but it is most often treated as petty hooliganism or infringement upon private property. This lack of sensitivity and law enforcement capacity certainly fails to contribute to the creation of such a public environment of human rights observance which the Ombudsman calls for in a resonant voice. In this context, one must estimate highly the stand of the government in office which diverted timely some ideas concerning the making of a national referendum on the news editions in Turkish on the public television.  

In view of all this, the Ombudsman draws the attention of the authorities to the fact that an efficient national mechanism to implement the general and special measures provided for in the convictions issued by the European Court of Human Rights in Strasbourg has not been created yet – an issue the Ombudsman raises insistently further on in the chapter again. It is also necessary to make a thorough review of and recommendations for the municipal regulatory framework from the point of view of law enforcement standards. Such a task can be implemented by a broad inter-institutional team including, for example, representatives of the Ministries of Regional Development and Justice, of the National Association of Municipalities, the Ombudsman, the Commission for Protection against Discrimination and competent civic structures. 

2. The economic crisis must not grow into a crisis in human rights and a blow against the most vulnerable social groups.

In the conditions of a hard and deepening economic recession, the country inevitably faces the objective need to restrict drastically the budget expenditure, to make cuts in the budget sphere, the re-formulate policies and government measures. The whole issue lies in the measure and criteria applied in this. The Ombudsman emphasises that such difficult government decisions must not be considered only on the basis of fiscal appropriateness. Many of them, especially in the social sphere, impact directly on the exercise of the citizens’ rights. For example, to reduce the amount of social benefits, to cut down sharply the budget of a government institution which bears responsibility for whole social groups or to remove a life saving medicine from the positive list of medicines concerning medication financed by the Health Fund, etc. – these are all solutions which extend beyond the purely budgetary dimensions of government. These are also issues of rights protection nature! It is not by chance that this point of view to such problems occupies the attention of the international community, the European Union and its Member States in the conditions of the global financial and economic crisis. As the United Nations High Commissioner for Human Rights also notes:

States must ensure that domestic policy adjustments, particularly those in fiscal spending, are not taken at the expense of the poor through cutbacks in basic services and social protection mechanisms. Programmes and institutions necessary to respect, protect and fulfil all human rights should also be preserved and endowed with adequate resources.*
In the same vein, the United Nations Human Rights Council emphasises that:

The imperative in formulating specific monetary and fiscal measures and policies is to view them from the perspective of their impact on the effective implementation of human rights and not only the persective of economic growth...

The authorities in Bulgaria must also have in mind that any disrespect for the citizens’ rights as criteria when the budget expenditure priorities are set would exert a lasting negative influence, especially on the most vulnerable social groups – people with disabilities, socially disadvantaged and minority groups, etc. In certain circumstances, the negative consequences could be heightened to the extent of a serious public tension and marginalisation of large groups of citizens and prompt xenophobia and intolerance.


This concern of the Bulgarian Ombudsman also rests on the common European understanding reflected in the joint position of three most reputed international rights protection institutions in Europe – European Union Agency for Fundamental Rights, OSCE Office for Democratic Institutions and Human Rights and European Commission against Racism and Intolerance. Among other things, it notes that:
Europe’s history is a witness to how economic depression could lead to expansion of social isolation, social exclusion and even persecution. In times of crises, immigrants, minorities and the other vulnerable groups  often become the scapegoat of populist politicians and media.
The Bulgarian Ombudsman draws the attention of the legislature and the executive to the need to look for and find the fair balance between the objectively necessary budget restrictions imposed by the economic recession and the citizens’ rights. Restrictions of the social services for vulnerable groups or in other spheres which impact most directly on, for example, the citizens’ rights or the rights of the child must be undertaken only as a last resort and given that all other possibilities to cut the budget expenditure in the spheres which do not affect such basic and vulnerable social values and civil rights have been exhausted. The top of priority hierarchy in forming the budget policy in the conditions of a crisis must be occupied by the citizens’ social rights and the support and social protection of the vulnerable groups in society.

According to the national Ombudsman, this approach has not been employed in a sufficient degree in the 2010 state budget. Thus, for example:

· The expense section of the budget of the Ministry of Labour and Social Policy (MLSP) is reduced by 21.21% in comparison to the 2009 adjusted budget and the social expenditure is cut down by 22.16% which results in a threat for the quality of social protection. BGN 705,277 thousand are allocated for social benefits and compensation given that the MLSP programme budget envisages funds amounting to BGN 1,089,751 thousand for the same purposes. It must be expressly emphasised that the Bulgarian citizens’ rights provided for in the social legislation cannot be protected with these financial resources. 

· Symbolic sums which cannot cover even six months of the year are planned for support under the Social Assistance Act unless the conditions for access to social benefits are not changed even more drastically in the direction of restriction of their scope. The Ombudsman notes that this reduction in the resources under the assistance programmes is contrary to the vision and recommendations of the European Commission and the World Bank for the measures states are to take in a situation of an economic crisis.

· BGN 54 million less are envisaged for direct payments under children programmes and the greatest fund reduction can be seen in the programmes Integration of People with Disabilities and Assistance for Families with Children. The funding of the national programme Assistants for People with Disabilities is almost stopped which leaves approximately 16,000 citizens with disabilities without personal assistants. This deficiency cannot be overcome even with the open operational programmes of the European Union. 

· New cuts and restructuring are also envisaged in the Social Assistance Agency which will again impact especially on the children protection departments. 

· The funding of the MLSP programme for public soup kitchens used by the most vulnerable groups in the society in 135 municipalities will be stopped after 31 March.

It must be emphasised once again that the authorities and the administration as a whole need to look for and find that fair balance between the unconditional respect for the people’s rights and the difficult decisions necessitated to curb the financial crisis. In such conditions, a key priority of the authorities must be to ensure equality in the rights and not to allow any discriminatory approaches based on fiscal considerations. Because in a modern civilised society, moreover in a hard economic recession, the state must create conditions which will guarantee in the best possible manner that “fourth freedom” ingeniously called (at the time of the global depression in the 1930ies) by US President Franklin D. Roosevelt the “freedom from want.” 
3. Rights of people with disabilities – the unfulfilled obligation of the state and the municipalities.


There are three key concepts with respect to the people with disabilities which the Ombudsman of Bulgaria would like to see finally turned into a social reality in the country – equal opportunities, social inclusion and empowerment to take part in the social and political decisions. Nothing with respect to the people with disabilities must be done without them! And this cry of the Bulgarian Ombudsman is not to be taken as a mere echo of the slogan which has sounded the clarion call for years in the fight for equal opportunities for people with disabilities on the international stage. This is an expression of a serious concern that all of us – institutions and civil society – are in debt to our compatriots who belong to such a vulnerable group. 


The dimensions of this heavy duty start from the living environment still inaccessible to people with disabilities in many Bulgarian cities and villages, go through the insufficiently effective social policies and end with the lack of government will to ratify finally and make effective in Bulgaria the UN Convention on the Rights of Persons with Disabilities adopted on 13 December 2006 by the UN General Assembly which entered into force on 3 May 2008 (the Convention was only signed by Bulgaria on 27 September 2007). It encourages comprehensively and with specific implementation mechanisms the full and equal exercise of all rights and fundamental freedoms of people with disabilities and it helps to respect their human dignity. 

The position and protection of people with disabilities is not a matter of social assistance but a problem of human rights. It is the said UN Convention which has made the conceptual change in the attitude to people with disabilities and it is an obligatory standard we must strive for. This international instrument will turn the commitment of the authorities to the people into an even more compelling imperative.  Even in his previous Annual Report for 2008 to the National Assembly the Ombudsman recommended that this Convention already signed by Bulgaria be ratified by Parliament at last. This has not been done. In the meantime, the European Commission on behalf of the European Union has also joined it. I now turn to the Members of Parliament of the 41st National Assembly with the same and more insistent recommendation – the entry into force of this international instrument in our country as well will be a significant step in the joint efforts to limit and prevent the discrimination against people with disabilities. Along with this, the great task is to harmonise the Bulgarian completely social legislation with the Convention’s requirements and criteria.

In this regard, the Ombudsman draws the attention of the Members of Parliament to the need to make the social dialogue within the National Council of People with Disabilities even fuller. In the context of the legislative ideas currently under discussion, it would be good to consider more carefully whether the possible expansion of the range of civic structures taking part in this Council, regardless of their representative nature, would reduce the weight and role of the nationally represented organisations of people with disabilities which represent on a broader basis the legitimate interests of this large vulnerable group. It would also be good for the criteria for representativeness to be provided for at the legislative level in a better manner and not in secondary legislation adopted by the Council of Ministers as this would guarantee greater stability of the regulatory framework.
4. There is no appropriate mechanism to implement the judgments of the European Court of Human Rights in Strasbourg and to apply the rights protection standards stemming from them.

This is the third Annual Report of the Ombudsman of Bulgaria to the National Assembly which poses the poignant issue about the lack of an appropriate institutional mechanism for representation of the state in cases before the European Court of Human Rights in Strasbourg, about overcoming the reasons for the convictions issued, implementing them and applying the rights protection standards stemming from them.

There has been no progress in this area in the past years. During the previous government in office, the Ministry of Justice drafted a concept paper which was partial, raised many issues and failed to be discussed broadly by the public and the professional legal community. This is probably the main reason why the version of the concept paper adopted by the Council of Ministers in February 2009 lacks an adequate proposal for such a mechanism in view of the Bulgarian constitutional and social realities. 

The Ombudsman of the Republic of Bulgaria draws the attention of the Members of Parliament from the 41st National Assembly to this problem again and insists that the respective legislative initiatives be taken and that the appropriate interaction with the executive be sought with the means of Parliamentary control.

*
*
*


With this Annual Report the Ombudsman of the Republic of Bulgaria turns not only to the National Assembly but to all citizens as well – Bulgaria needs policies which place the human rights in their natural centre. This holds true especially for the rights of people who belong to vulnerable groups. It is impossible to build public awareness of rights protection problems without forming a competent, and also humane, administration. And it will be humane only when it bears the respect for the individual citizens with their rights and human dignity in is mindframe and everyday work!

Chapter Two
THE RIGHTS OF PEOPLE WHERE THEY LIVE
“In small places, close to home... Such are the places where every man, woman, and child seeks equal justice, equal opportunity, equal dignity without discrimination. Unless these rights have meaning there, they have little meaning anywhere.” Eleanor Roosevelt
I. The role of local authorities to guarantee and observe human rights.


The protection and observance of human rights is a shared responsibility of all levels of government. Due to their proximity to the people, the local authorities are in the best, and at the same time very responsible position to guarantee the observance of the rights, to analyze the situation and the most poignant problems and to take adequate action to resolve them. At the same time, the powers and responsibilities of local authorities are ever more diverse and complex. They take important decisions in areas such as education, housing policy, health care, environment, legality and public order. Almost all dimensions of the local policies are directly or indirectly related to human rights. To guarantee their observance, local authorities must know well and abide in their everyday institutional work by the rights guaranteed by the Constitution and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECPHRFF) and also by the international and European rights protection standards. Usually, however, a number of municipal policies and especially the social services are not considered a matter impacting directly on human rights. The truth is that it is local authorities which must be at the forefront in preventing and combating discrimination and strengthening equal opportunities having in mind their significant role in education, health care, public transport and social assistance. The municipalities’ role to create a discrimination-free public environment based on mutual tolerance and respect for human dignity is enormous. The Ombudsman of Bulgaria has repeatedly emphasised that one of the most important conditions to attain these high goals is the dialogue with the citizens themselves. The proximity of local authorities to the people makes the effective civic participation possible but only when the people in local government and leaders see the citizens as holders of rights and not only as an object of social care. 


Guided by this understanding, in his work the Ombudsman pays great attention to monitoring and inspecting the action of local authorities and the status of the rights and freedoms of the citizens in the communities where they live.

II. Areas of local government with a heightened risk of human rights violations. 

1. Social services – a condition for full exercise of the rights of vulnerable groups (people with disabilities, children in institutions).


Social services are a specific group of public services provided by the municipalities. They are essential to the status of human rights, to overcome social isolation of certain population groups and they impact directly on the quality of life. This possibility has been created with the process of decentralisation of social services which aims to create an organic link between the interests and needs of the local community and the government priorities and policies of the municipality in the area of social policy. At present, the municipalities have been assigned new responsibilities which determine them to be a main factor in the development and management of social services. This is a tremendous opportunity, yet an even greater responsibility which, to a certain extent, has found the Bulgarian municipalities unprepared. 

That is why the Ombudsman carefully monitors how the municipalities plan and provide social services and how they contribute to the integration of vulnerable groups in all fields – employments, education, elimination of discrimination, health care, housing. The Ombudsman’s assessment in the area is based on two fundamental principles:

First, the social inclusion of vulnerable groups requires that local authorities know very well the problems and needs of the people who are different from the local population, that they open their government to the citizens and civil structures, that they work in partnership and look for a dialogue with them. 

Second, the lead element in social services must be to provide them to the citizens closest to their natural environment taking into account the individual needs of people and families, moreover in a way which preserves human dignity.

Taking these fundamental principles as a starting point and based on the analysis of his activities in 2009, the Ombudsman emphasises the following main problems in the provision of social services at the local level:

a) The effectiveness of service management and aiming for positive results are not identified by the municipalities as their responsibility and obligation.

The citizens’ needs for social services are not assessed to make an annual profile of the municipality. There are no municipal ordinances setting out the new public relations in the area of social services provided by the municipalities (for example, ordinances on public private partnerships, volunteer labour and alternative social services). 

The municipalities very often perform their role only by offering social services which are a delegated government activity. Yet, the list of government delegated social services does not exhaust the demand and does not meet fully the citizens’ needs. The Ombudsman finds that the only social service offered by the greater part of municipalities outside those delegated by the government is home social patronage.

Not rare are the cases when funds are economised from the consumers’ support, which later, by decisions of the municipal councils are allocated to other municipal activities having nothing to do with the purpose for which they have been granted. 

There is a tendency common for all types of social services, namely placing a greater emphasis on the functions of the social services in view of the consumers’ protection rather than the elaboration of preventive models aimed to avoid institutionalisation in general. Local authorities still lack sufficient readiness to implement the reform in the area of social services independently.

The shortcomings founds lead to a low quality of the social services offered; unsatisfied citizens’ needs; ineffectiveness and lack of orientation towards the needs of specific people. 

Ombudsman’s recommendations:

· Local authorities must develop a municipal strategy to plan, develop and provide social services as an integrated part of the municipal development plan and to envisage a procedure for its public discussion.

· It is also necessary to elaborate annual action plans to implement this municipal strategy with clearly defined activities, measures to monitor them and financial resources available. The implementation of the annual plan is to be analysed at the end of every calendar year and measures are to be identified to optimise the services provided and improve their quality. 


b) The voices of the less privileged and vulnerable groups are not heard and taken into account in the decision making process:

The Ombudsman finds that the successful realisation of the social policy through the implementation of a mechanism of civil participation and control is not guaranteed at the municipal level. Even though a law provides for public control over the social assistance system. Insufficient is the number of municipalities which have set up public councils for social activities and there are none at all which have included representatives of vulnerable groups as well. Where such are in place, their existence could be deemed formal. The functions are not performed in their fullness – implementation of cooperation, coordination and partnership between the municipality, central government bodies, social services suppliers, representatives of consumers’ organisations and the citizens. 

Ombudsman’s recommendations:

· Local authorities must set up public councils for social activities with the participation of representatives of vulnerable groups. Rules of procedure for the councils’ work must be adopted providing for their purposes, tasks and activities as well as the mechanisms to exercise public control over the social policies. 

· It is good to set a procedure for the councils to report to the citizens on their overall activities, decisions taken and work to implement them.

· Information about the composition, purposes and activities of the public councils is to be posted in an appropriate place accessible to the citizens.

c) Lack of clear information accessible to the citizens about the social services provided 

The Ombudsman finds that, as a rule, the citizens do not have complete and exhaustive information about the social services provided on the territory of the municipality.

Ombudsman’s recommendations:

· The municipalities must create and maintain a public register of the social services and the service suppliers.
· To open an information centre about the social services in the municipality where the citizens can obtain complete information about the social services and standards and can be advised about their rights as consumers of social services.

· A list of the social services provided on the territory of the municipality is to be posted in every municipality and the information centre and the set of documents the citizens are expected to provide is to be indicated with every service.

· To issue periodically information materials for the population which will also give information about the process of needs assessment.

· A good practice is to organise information days dedicated to the social services which allow for mobilisation of the potential and resources of the municipality, the social services suppliers, the media and the citizens by popularising the services offered and the municipal acts adopted in the field.
· To make surveys and questionnaires for the citizens about the level of the social services as a benchmark mechanism to improve the work.
d) The access to services, especially for the least privileged parts of the population, is not guaranteed:

The official websites of the municipalities fail to cover the requirements for provision of information to people with visual impairment in an accessible manner. The share of municipal administration officers who are representatives of people with specific needs or minorities is too small. 

Not all municipalities have provided access to people with disabilities to the administrative buildings of the municipality. The accessible environment is of key importance to create a more integrated society in which the people with specific needs can take part in the everyday life. The existing barriers in the built-up environment hamper or prevent the people with specific needs to take such a part and exercise fundamental rights.

Ombudsman’s recommendations:

· Local authorities must maintain appropriate facilities paying special attention to ensure access to people with disabilities. 

· To adjust the municipal website to the people with visual impairment. 

· To prepare municipal staff to learn sign language and minority languages (Turkish, Roma).
e) Social services in the specialised institutions are not provided after the possibilities to offer services in the community have been exhausted:

Respect for the children’s rights depends to a large extent on the activities of local authorities and deinstitutionalisation must be a leading principle for the municipalities in the planning and development of social services for children. For it to be realised in reality, it is necessary to build a network of various types of services which will serve as an alternative to placement in specialised institutions.

The Ombudsman finds limited access to the services for children and families in some municipalities, lack of main services in some of them, bad quality of the services offered and ineffective results. The problems found and the Ombudsman’s recommendations in the area are given in more details in Chapter Five of the Report. 

f) There is no clear and adequate social housing policy in the municipalities:

The Ombudsman emphasises that the insufficiency of financial funds is only part of the reasons for the grave housing crisis in large cities. The existing legislation in the area of housing assistance is too limited and fails to be applied in practice in most cases. Due to the reduction in the Municipal Housing fund, the practice for municipal councils to vote on decisions to impose moratoria in selling such has been established. Investments in the building of new municipal or institutional housing have not been envisaged in the budgets of almost any municipality. The social housing system where families in a condition of high social risk are to be placed is not developed.

No less serious is the problem related to the citizens’ doubts expressed concerning corruption in housing in municipal homes. 

Ombudsman’s recommendations:

Some of the steps to overcome these problems are related to the implementation of a mechanism of independent civil control over the allocation of municipal housing and creation of public registers of municipal housing. 

(The Ombudsman’s findings and recommendations in the area are given in more detail in Chapter Five of the Report).

2. Local authorities continue to violate the citizens’ religious freedoms.

In his previous report for 2008 to the National Assembly, the Ombudsman pointed to several cases of violations of the religious freedoms committed by central and municipal authorities. Albeit isolated, these cases were deemed by the Ombudsman an alarming symptom for the failure of some administrations to understand principle and lawful positions which guarantee that the citizens can openly profess their religious convictions. That is why in the very first chapter of the 2008 Annual Report of the Ombudsman, the Ombudsman outlined the main rights protection standards which guarantee the free exercise of the citizens’ religious convictions.

Unfortunately, in 2009 the Ombudsman again received a number of complaints from citizens whose right to religion had been unlawfully restricted by the local authorities. Thus, for example, representatives of Jehovah's Witnesses submitted information about cases when their rights had been infringed upon in an inadmissible manner. On the occasion of these complaints and other similar cases which have been in the institution’s attention, the Ombudsman decisively opposes the administrative malpractice which is contrary to the constitutionally protected right to religion. 

a) On the requirement set for “registration of the religion” as a condition to exercise one’s right to religion on the territory of the municipality
For example, in their complaints to the Ombudsman, the representatives of Jehovah's Witnesses refer to a case when a peaceful assembly in private in Sandanski was interrupted by police officers requiring a certificate for the local registration of the religious denomination. In addition to this case, the Ombudsman finds that in a large number of the municipalities there are public order ordinances or express provisions for religious denominations which set the requirement that the denomination be registered as a condition for the exercise of the right to religion on the territory of the municipality.

The national Ombudsman draws the attention of local authorities to the fact that such a restriction is inadmissible and contrary to the Religious Denominations Act. Pursuant to Article 2, para 2 of the Act, any person may exercise their right to religion individually or collectively. The collective exercise may also be made by citizens united in an informal religious community for which the law requires no registration whatsoever. The law provides for a registration not as an obligation but as a legal possibility for a group of citizens who want to register a religious institution and in this way to acquire the status of a legal person. Only in the discretion of the religious institution itself, it may register its local branches; the procedure for this is a notification and mayors may not refuse to enter them into the respective register.

That is why any requirements for a registration laid down in a local regulatory instrument as a condition for the exercise of the right to religion are inadmissible and contrary to the law. In the specific case in the Municipality of Sandanski, by the tacit refusal to register the local branch of Jehovah's Witnesses within the lawful 7-day period, the mayor of the municipality violated Article 19, para 2 of the Religious Denominations Act. Also in violation of the law acted the police officers who required certification of the local registration of the religious denomination given that it is not necessary and they inadmissibly restricted the citizens’ right to religion and peaceful assembly, moreover in private.


b) On the cases of restriction of the right to religion by setting obstacles and/or prohibitions for public preaching by the citizens.


Cases of interference in and restriction of public preaching by the local authorities have also been found in the course of the enquiry. On 3 April 2009, in Gorna Oryahovitsa, two representatives of Jehovah's Witnesses were forbidden to preach in the city by a police officer’s order; literature was seized from a representative of the same religious denomination by a Municipal Security officer in Plovdiv; a statement of warning was issued by a Municipal Security officer in Plovdiv against a representative of the religious denomination who talked in public about religious issues with interested people and other similar cases.

The Ombudsman emphasises that even though religious freedoms are primarily a matter of internal conviction, among other things they include the freedom to express one’s religious conviction. Pursuant to Aricle 9 ECPHRFF, the public expression of one’s religious conviction does not presuppose that this should happen only among people with the same views. Moreover, in accordance with the case law of the European Court of Human Rights, this right includes preaching with the purpose of changing the other person’s faith (Kokkalis v. Greece, 25 May 1993). Otherwise, according to the Court in Strasbourg, one’s right to freely choose and change one’s religious conviction would remain an empty text. Pursuant to the national and European legislation, this right is not absolute and it may be restricted only if there is proof of threat to the national security, public order, public health and morality or against other people’s rights and freedoms and also when religion is used for political purposes. The Ombudsman reminds once again that it is inadmissible for municipal bodies, let alone the police, to render opinions and take administrative action whereby they restrict the religious freedoms in violation of the Religious Denominations Act. By virtue of this law, the Religious Denominations Department with the Council of Ministers is competent to do this and it may impose administrative sanctions should it find violations or it may refer the matter to the prosecutor’s office if the acts constitute crimes.

c) On the public expression of hostility towards representatives of religious denominations.

Cases were considered in the course of the enquiries when peaceful assemblies had been disturbed and in some cases hampered by groups of protesters against the representatives of the religious denomination. In these situations, the religious freedoms of a group of citizens collide with the freedom of expression of another group. The freedom of speech usually enjoys a high degree of protection pursuant to the Constitution and the ECPHRFF even in the cases when it is used in a hostile or insulting manner against other people or social groups. In a number of cases the Court in Strasbourg has deemed that a pluralistic society presupposes the expression of diverse opinions even when they “offend, shock or disturb.” In this sense, the religious communities must be ready to accept that their religious convictions may be doubted and even challenged by other people. In any case, however, the freedom of speech does not protect those who use it to instil intolerance to religious groups or who use the so called “language of hate.” For this assessment one must also keep in mind Aricle 20, para 2 of the International Covenant on Civil and Political Rights which sets out, “Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.” 

The Ombudsman reminds the local authorities and order bodies that they are entrusted with the positive obligations to guarantee that the citizens’ rights will be exercised freely and for this purpose they should limit and investigate any instances of discrimination on religious grounds and hostile words and instilling of intolerance.

3. Disregard for fundamental human rights in forced evictions of Roma from their only residence.
In 2009, a complaint was referred to the Ombudsman concerning the encroachment upon citizens’ rights in relation to the demolition of the houses they illegally occupy. Citizens of the Gorno Ezerovo quarter, city of Burgas, were evicted. The action was taken because the houses had been erected illegally on land which is municipal property. Information about a series of other evictions of Roma from their only residence has also been disseminated in the media in the past year. 

As it is, the housing situation of Roma in Bulgaria is hard and it has continued to worsen in the past years. According to data from 2009 Comparative Report on the Housing Conditions of Roma of the European Union Agency for Fundamental Rights, the larger part of Roma’s houses are erected without the respective building permits, in violation of construction requirements and outside the planning borders of settlements. 

A significant part of the Roma population is faced with a situation in which, similarly to the Gorno Ezerovo case, they are threatened by a forced eviction from their homes because they are built illegally. Having this in mind, the Ombudsman draws the attention of local authorities to the fact such action may not be justified with spatial planning rules and formal legal arguments only because they concern directly imperative European standards of human rights which are valid for such forced eviction of people from their only residence. 

More specifically:
· The obligation of public authorities to refrain from forced evictions of people from their only residence stems from several international documents for human rights protection (UN Universal Declaration of Human Rights, European Convention for the Protection of Human Rights and Fundamental Freedoms – Article 8, International Covenant on Economic, Social and Cultural Rights – Article 11, Convention on the Rights of the Child, Convention on the Elimination of All Forms of Discrimination against Women, International Convention on the Elimination of All Forms of Racial Discrimination, European Social Charter (revised) – Article 16 and others). As representatives of public authorities, local government bodies must comply with these international norms to which Bulgaria is a signatory.

· European rights protection standards which are obligatory for local authorities are to be found in the case law of the European Court of Human Rights in Strasbourg. Thus, for example, in its decisions and judgments the Court finds that the bad housing conditions in some cases are equal to a violation of the prohibition of torture, inhuman or degrading treatment pursuant to the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECPHRFF). The UN Committee against Torture has taken a similar stand. The Court in Strasbourg notes in its case law that the forced eviction from one’s only residence without provision of alternative accommodation may lead to a violation of the right to private and family life protected under Article 8 ECPHRFF. Indicative of the Court’s understanding is the case Yordanova and Others v. Bulgaria in relation to the demolition of Roma houses in the Batalova Vodenitsa quarter, city of Sofia. In this case, which the EU Agency for Fundamental Rights defines as “landmark” in its Comparative Report on the Housing Conditions of Roma, the Court imposes the so called “interim measures” requesting that the demolition of the houses be stopped and requiring explanation of the Bulgarian state why, having tolerated Roma homes for many years, it is now that it desires to restore possession of the land and what specific measures it has taken to help to provide alternative accommodation to Roma and especially children, sick and elderly people. What is notable in the case is that the Court in Strasbourg imposes such “interim measures” only when there is a violation of Article 2 (right to life) and Article 3 (prohibition of torture) of the Convention. Thus, forced evictions of Roma from their only residences are considered threats to their life and health and those of their families.
· Important standards related to the right to housing are also set in the practice of the European Committee of Social Rights. The Committee has repeatedly found in its decisions that some countries are not in conformity with their international obligations with respect to the housing conditions of Roma. Most essential to the qualification of Roma’s housing situation in Bulgaria is the Committee’s decision on collective complaint No. 31/2005 European Roma Rights Center v. Bulgaria: 
In its decision announced on 30 March 2007, the Committee declares that Bulgaria is in violation of the Revised European Social Charter as it systematically fails to provide Roma with access to appropriate housing accommodation. The Committee finds that two aspects of the rights of Roma are affected: on the one hand, the inappropriate housing situation of Roma families and the lack of proper amenities and, on the other hand, the lack of legal security of tenure and the forced eviction of Roma from illegal dwellings they occupy. The Committee finds that when people’s rights are not adequately protected, the people may be forced to look to satisfy their fundamental needs by reprehensible behaviour (including building dwellings in violation of the norms). This circumstance, however, should not be serve the authorities as an excuse to continue to disregard their rights and fail to take measures to change the situation. The Committee notes that even though the norms for legalising illegal buildings seem neutral, they have the effect of indirect discrimination against Roma because they do not take into account the long years of state failure to resolve the problems with their housing accommodation and integrate them in the society. As a consequence of this, it is less likely for Roma dwellings to be legalised and, hence, the risk of Roma being subjected to forced eviction from their homes is unproportionately high. 
· In the said decision against Bulgaria, the European Committee of Social Rights outlines also a number of important standards the authorities must observe in forced evictions. More specifically:
State and municipal authorities must guarantee that forced evictions are justified and that they are carried out in conditions that respect the dignity of the persons concerned, and that alternative accommodation is available; procedures must be set to determine the cases when evictions will not be carried out (for example, at night or in the winter), to provide legal means of protection and legal aid to those who, on the account of insufficient income, need such in order to look for protection by the courts. The Committee notes that although in some cases the Roma evicted were provided with alternative accommodation or compensation, these measures, on the one hand, did not concern all families involved because of the conditions set by the law, and on the other hand, the alternative accommodation was either substandard or of a temporary nature (wagons, sheds or municipal apartments the rent for which is too high for families with low incomes such as Roma families). The Committee reminds that the authorities must respect the dignity of the persons concerned when evictions are carried out even if those persons are illegal occupants and to provide alternative accommodation or other compensatory measures. An example of inadequate alternative accommodation is the provision of 22 wagons to 129 of the inhabitants of Asanova Mahala quarter, Sofia, for a period of three months when they were evicted from their homes located on municipal property. Today, nine years later, the inhabitants of Asanova Mahala quarter still live in the wagons in inadmissible living conditions.
· Local authorities must not forget that in every case of forced eviction of vulnerable groups, such as Roma, from their only residences, a whole group of the people’s social and economic rights are affected such as, for example, the right to education and health care. This can only deepen the social segregation of Roma. 

· Decisions about forced evictions of families from their only residences can sometimes be justified. This, however, must take place in full compliance with the international and European human rights standards. In accordance with these standards, evictions must be carried out only in exceptional situations and with reasonable means. Every person affected must be provided with effective judicial protection – both access to court and legal aid should the person be unable to afford protection. Appropriate consultations must be carried out with all parties concerned to look for alternatives to eviction. If it cannot be avoided, then compensation must be found and alternative accommodation offered when the people’s only home is taken away.
· To create procedural guarantees in the cases of eviction, the authorities must: a) notify the people concerned in an appropriate manner that action of eviction is planned; b) disseminate in advance the necessary information to the citizens, including the plans for follow-up accommodation, especially in view of the protection of vulnerable groups; c) give the parties concerned the possibility to challenge the plan proposed and present alternative proposals should there be such; d) set a reasonable timeframe for a public discussion of the plan proposed; e) provide possibilities to facilitate the access of the people concerned to legal, technical and other aid; f) guarantee that the action of eviction will be carried out in a manner which will not harm the people’s dignity, human rights and security; g) to the extent to which resources allow, the municipalities must provide alternative accommodation to the people concerned which must be as close as possible to their original place of residence. 

· Local and central authorities must refrain from statements in accordance with which the forced eviction of Roma is taken to ensure that the law will be applied in the same manner to all people who occupy illegal dwellings. These views are deeply untrue as they presuppose that only the spatial planning laws must be observed while human rights protected under the Constitution and international instruments are ignored. No other ethnic group in Bulgaria is placed in the same and unequal housing conditions in which the Roma live. These facts need no proof for any person who has chanced to pass through any ghetto they occupy in deep social segregation. Still, some specific numbers merit mention: 
According to a 2002 UNDP survey, 37.2 percent of the Roma live in derelict houses, 3.7 percent live in derelict apartments, 11.6 percent inhabit ghettos and 3.5 percent inhabit sheds. Disproportionate in comparison to the other ethnical groups is the risk of eviction of Roma. According to 2002 Open Society Institute data, at least 70 percent of the Roma houses are illegal buildings. In some quarters the percentage is as high as 85 – 90 percent of the houses. 

Roma quarters are built ineffectively, basic public infrastructure is missing most frequently, the population density is twice higher than the country average. The pure statistical data unambiguously show the unequal situation of this vulnerable group. That is why it is inadmissible to talk about equality before the law and have in mind only the norms which provide for legalisation of construction and building. In every eviction of Roma from their only homes and leaving them in the street, the authorities must take into account that fundamental human rights such as the right to life, health, non-discrimination are affected disproportionately more in the case of Roma when compared to other ethnic groups. 
· Presenting the eviction of Roma families from their only homes as a fair and equal application of the law provokes the anyway grave public attitudes to and prejudice against this group. This is a worrisome tendency which is dangerous to tolerance and the democratic foundation of Bulgarian society. Local authorities are closest to the people in their every-day action and that is why they should not only make no contribution to but decisively oppose such intolerance and hostile words. 
In conclusion, it must be expressly emphasised that central and municipal authorities must take immediate actions to improve the housing conditions of Roma. As a national Ombudsman I turn to the Members of Parliament with a disturbed appeal that they oppose the dangerous public and institutional indifference to the fact that in the 21st century, in a European country, people live in ghettos without elementary conditions of life; where children are born and grow up deprived of education and health care and some of them even have no birth certificates and do not exist legally. Without resolving all problems, the availability of appropriate homes protected from forced evictions is an important step toward dealing with the harsh social and humanitarian problems many Roma families in Bulgaria face. 

Ombudsman’s recommendations:

First, local government bodies and central authorities must comply strictly with the European rights protection standards in forced evictions, including those referred to in the negative decision of the European Committee of Social Rights against Bulgaria.

Second, legislative amendments must be made to facilitate the legalisation of illegal dwellings inhabited by Roma. The existing cumbersome and complicated procedures make this legalisation almost impossible to apply in practice. In times of a financial crisis and in the foreseen lack of resources, this is an effective step to protect Roma families against worsening of their housing conditions, bad as they are anyway.

Third, local authorities must exercise their spatial planning powers by regulating the terrain on which Roma houses are erected outside the regulation of settlements. 

Fourth, the measures recommended in the above three items are aimed to increase the legal security of the dwellings inhabited by Roma but they are insufficient to deal with the facts of ghettos and social segregation. To achieve this purpose, it is necessary to implement coherently the series of strategic documents of the Bulgarian government to improve the housing conditions of Roma. These programmes suffer from chronic lack of funds and ineffective implementation and that is why they have not resulted in a meaningful progress even though some of them started more than ten years ago. It must be reminded once again that, in accordance with the European standards and the practice of the European Committee of Social Rights, to overcome the systematic violation of rights, the state must take measures which meet the following criteria: (a) reasonable timeframe, (b) measurable progress, (c) financing corresponding to the maximum use of the available resources. 

The Ombudsman turns to the National Assembly with a concern caused by the reasonable timeframe long exceeded and the lack of measurable progress in improving the housing conditions in which Roma in Bulgaria live. Decisive and consistent steps are needed to attain the strategic goals the state has set for itself in this area and to overcome the chronic discrimination with regard to the housing conditions of this part of the Bulgarian nation.

4. Discrimination in the protection of public order – a dangerous precedent in the Municipality of Pazardzhik.

The Ombudsman of the Republic of Bulgaria has received complaints in relation to the provision of Article 14 of the Ordinance on the Public Order adopted by the Municipal Council in the Municipality of Pazardzhik. The complainants claim that the text of the norm restricts fundamental human rights proclaimed both in international instruments which have been ratified, published and become effective in the country and in the Constitution of the Republic of Bulgaria. Article 14 sets out that, The public demonstration and expression of sexual or another orientation in public places shall be forbidden.


Following an enquiry, the Ombudsman issued an opinion which outlines the limits within which municipal councils may restrict some fundamental human rights. That is why the Ombudsman finds it necessary to include the highlights of the opinion in this Report in more detail because they concern all local authorities. The purpose is to inform the Members of Parliament, the local authorities and the public about the rights protection aspects of a case of encroachment on constitutional rights through a local regulatory instrument as such must not be allowed in the Bulgarian municipalities.

а) On the admissibility of the prohibition for public demonstration and expression of sexual and another orientation in public places:

The provision of Article 14 of the Ordinance encroaches upon several fundamental human rights protected both by the Constitution and by the international legal instruments to which Bulgaria is a signatory such as the right to private life, the freedom of expression and the freedom of assembly and association.

The international and constitutional standards do not exclude the possibility for the right to private life, the freedom of expression and the freedom of peaceful assembly to be restricted. However, to be admissible, such a restriction must meet the requirements set out in the Constitution and the ECPHRFF. 

In accordance with the firm case law of the European Court of Human Rights, any restriction of the said rights must: a) be based on the law; b) pursue one or more of the goals laid down in the ECPHRFF; c) be necessary for the functioning of the democratic society. From this point of view:

First. Regarding the requirement that the restriction of rights be provided for in law.


The careful analysis of Article 14 of the Ordinance demonstrates several essential deficiencies of the legal norm:

- Unlawfulness of the norm due to lack of competence.


The said text introduces a restriction of fundamental human rights for which the Constitution lays down that they may be restricted only when express constitutional purposes are pursued. Pursuant to the provision of Article 39, para 2 of the Constitution, the only admissible restrictions of the freedom of expression are in the event of “encroachment of the rights and good reputation of another person and appeals for a forced change of the constitutionally set order, for crimes to be committed, hostilities sparked and violence against the person.” To guarantee the freedom of peaceful assembly, Article 43, para 2 of the Constitution provides that the procedure for organising and holding such is to be set in a law and, thus, it is in the exclusive competence of the National Assembly. That is why the prohibition of any public demonstration and expression of sexual and another orientation goes beyond the constitutionally allowed purposes and is contrary to the constitutional bidding. In addition, by this provision the Municipal Council in Pazardzhik has provided again for issues outside its powers and within the exclusive competence of the National Assembly. Hence, the Ombudsman believes that the norm of Article 14 has been adopted in violation of the Constitution and of Article 21, para 1, item 23 of the Local Self-Government and Local Administration Act in accordance with which the municipal council may “also resolve other issues of local importance which are not within the exclusive competence of other bodies.”
- Discriminatory nature of the norm of Article 14 of the Ordinance.

Discrimination on the basis of sexual orientation is forbidden by the Charter of Fundamental Rights of the European Union and the Protection against Discrimination Act. Albeit not expressly, the Convention for the Protection of Human Rights and Fundamental Freedoms also forbids discrimination on these grounds in the exercise of the rights and freedoms laid down in the Convention. 


In violation of the said norms, the prohibition provided for in the Ordinance of the Pazardzhik Municipal Council restricts the freedom of expression and of peaceful assembly of individual citizens and their groups identified on the basis of “sexual and another orientation” and thus leads to discrimination against them.


The statement that the provision does not result in unequal treatment because it restricts the demonstration of sexual orientation regardless of its type is unacceptable. The Ombudsman’s opinion is that there only seems to be neutrality while it will, in fact, lead to unfavourable treatment of the people with untraditional sexual orientation – homo- and bi-sexual. This group is a sexual minority which is subject to infringements caused by homophobia and social prejudice. To protect themselves against the intolerance of the majority and to overcome the prejudice against them, it is more likely that these minorities will exercise their rights to free expression and peaceful assembly (it is sufficient to point to gay parades, for example). Moreover, in their public statements, representatives of the Pazardzhik Municipal Council have unambiguously emphasised that the restriction is targeted precisely at the demonstration of homosexual orientation. 

- The norm of Article 14 of the said Ordinance does not meet the requirements for “quality of the law” established in the firm case law of the European Court of Human Rights in Strasbourg.

The Court has elaborated firm criteria to consider whether restrictions of human rights are based on the law. The consideration is founded on the understanding that not every legal norm may restrict human rights but only such that meets the requirements for “quality of the law.” More specifically, it is required that every norm of the national legislation aimed to restrict individual rights be sufficiently clear and accurate so that its application will be predictable. The law must create guarantees for protection against abuse of power and arbitrariness in its application. To the extent to which public authorities are granted freedom of discretion in the application of the law, means of protection against arbitrariness in their actions must be provided for. 

Article 14 of the Ordinance does not meet the said requirements for “quality of the law” because the phrase “and another orientation” is vague and unpredictable and creates the risk of arbitrariness on the part of local authorities in considering what behaviour is unacceptable and prohibited.


The above significant deficiencies in Article 14 of the Ordinance (lack of competence, discriminatory nature and insufficient “quality of the law”) are the grounds for the consideration that the provision is not a “law” within the meaning of Article 8, Article 10 and Article 12 ECPHRFF, may not lead to admissible restrictions of the right to private life, the freedom of expression and the freedom of peaceful assembly and is incompatible with the norms of the Constitution and the ECPHRFF.


Although the above grounds are sufficient to recommend that the provision be repealed, the Ombudsman has found it necessary to expound addition arguments to outline other European standards of human rights protection also violated by Article 14 of the Ordinance.

Second. Regarding the requirement that any restriction of human rights pursue a lawful purpose.


Restrictions of human rights are admissible only if they pursue a lawful goal. The purposes which may justify a restriction of the freedom of expression are exhaustively listed in the Constitution and the ECPHRFF. Article 14 of the Ordinance does not point to any of the purposes set out in the Constitution and the Convention. The nature of the Ordinance presupposes that the prohibition is adopted to protect the public order. The failure to indicate a social value in whose protection the restriction is introduced leads to the fact that the prohibition is too general and introduces an inadmissible universal restriction of the freedom of expression and peaceful assembly. In accordance with the case law of the European Court in Strasbourg, the restrictions set must not encroach on the content of the specific human right but create prerequisites for restriction of specific action and only upon consideration in every specific case whether one or more of the lawfully protected values are violated (national security or public safety, territorial integrity, prevention of disorder or crime, protection of health or morals and of the reputation or rights of others, preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary – Article 10, para 2 ECPHRFF).
The provision of Article 14 of the Ordinance does not meet this requirement because it introduces a universal prohibition which does not presuppose that a consideration will be made in every specific case whether a person’s action has led to the violation of the public order. Instead, the prohibition restricts any action which demonstrates and expresses sexual orientation and, in this way, leads to a universal and inadmissible restriction of the freedom of expression and of peaceful assembly of all citizens on the territory of the Municipality of Pazardzhik. This is yet another argument that the provision challenged is contrary to the Constitution and the ECPHRFF.

Third. Regarding the requirement that any restriction of human rights be necessary in a democratic society.

The ECPHRFF expressly lays down that any restriction of the right to private life, the freedom of expression and the freedom of peaceful assembly must be “necessary in a democratic society.” In its case law, the European Court of Human Rights has established a standard in accordance with which for a restriction to be admissible one must prove that there is a “pressing social need” in the society as a whole or in its individual communities. Next, it must be established that the restriction set corresponds in its degree to the lawful purpose it aims to achieve.

Although the state has a certain degree of discretion in deciding whether a restriction of the rights is necessary in the specific social situation, this discretion is not excessive. In a number of judgments, the European Court in Strasbourg has outlined pan-European standards and democratic values which must be taken into account when this complex balance of the different rights and interests is decided.

Thus, for example, in its judgment in the case Chassagnou v. France, the Court notes that, “Although individual interests must on occasion be subordinated to those of a group, democracy does not simply mean that the views of a majority must always prevail: a balance must be achieved which ensures the fair and proper treatment of minorities and avoids any abuse of a dominant position.”
The important significance of the freedom of expression has been repeatedly noted in the Court’s case law. Its essential role is summarised in Handyside v. The United Kingdom: “Freedom of expression constitutes one of the essential foundations of such a society, one of the basic conditions for its progress and for the development of every man.” The judgment lays down that this freedom “is applicable not only to ‘information’ or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter of indifference, but also to those that offend, shock or disturb the State or any sector of the population. Such are the demands of that pluralism, tolerance and broadmindedness without which there is no ‘democratic society’.” The wording employed in the judgment is part of the Court’s firm case law (Sunday Times v. the United Kingdom, 1979; Lingens v. Austria, 1986; Oberschlick v. Austria, 1991; Thorgeir Thorgeirson v. Iceland, 1992; Jersild v. Denmark, 1994; Goodwin v. the United Kingdom, 1996; De Haes and Gijsels v. Belgium, 1997; Dalban v. Romania, 1999; Arslan v. Turkey, 1999; Thoma v. Luxembourg, 2001; Jerusalem v. Austria, 2001; Maronek v. Slovakia, 2001; Dichand and Others v. Austria, 2002.).

With its decision to prohibit the freedom of expression and the public demonstration of sexual or another orientation, the Pazardzhik Municipal Council has created a universal restriction of the freedom of expression of human personality. As it is pointed out in the so called Yogyakarta Principles on the Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity, sexual orientation refers to “each person’s capacity for profound emotional, affectional and sexual attraction to, and intimate and sexual relations with, individuals of a different gender or the same gender or more than one gender.” The legal definition of the term “sexual orientation” in the Bulgarian legislation includes hetero-, homo- and bi-sexual orientation (Protection against Discrimination Act). According to these definitions, sexual orientation is an essential part of every person’s dignity and identity and the complete prohibition for its expression in public places not only fails to be “necessary” but is also unacceptable in a democratic society. This prohibition of the freedom of expression is excessive and disproportionate to the social needs. Imposed in such a universal manner, it inadmissibly suggests that a person’s sexual orientation is, in its nature, immoral and incompatible with the public order. Such an interference with one’s private sphere is comparable to prohibiting the demonstration and expression of whole aspects of a person’s identity such as, for example, a person’s ethnicity, religious faith, convictions, etc. As it is well known, these prohibitions are inherent to totalitarian and undemocratic societies and they are deeply reprehensible. The considerations of public order protection do not grant the authorities the freedom to impose extreme solutions and prohibitions which restrict people only because they are different and thus to destroy the tolerance and democratic foundation of the Bulgarian society.

The Ombudsman of the Republic of Bulgaria emphasises that that a free public life is impossible without an autonomous private life, if individuals are not free to live in accordance with their thoughts, will and personal characteristics. All people are born free and equal in dignity and rights. Sexual orientation is part of human dignity and must not become grounds for discrimination and unfair treatment. The international rights protection standards mandate that every person has the right to freedom of opinion and expression, regardless of their sexual orientation. This includes the expression of one’s identity in words, conduct, attire, peculiarities of the body or any other means of expression and the freedom to look for, receive and disseminate information, including about human rights and sexual orientation.

Local authorities play a very important role to guarantee these values. They are expected to observe and apply the constitutional and European standards in respecting and protecting human rights. In its Recommendation 211 (2007) Freedom of assembly and expression of lesbians, gays, bisexuals and transgendered persons, the Congress of Local and Regional Authorities of the Council of Europe emphasises that “the right to express and share one’s identiry with others is an integral part of tolerance – the principle of protecting society’s diversity through a free exchange of ideas which can lead to an enrichment at the level of the individual and of society.” The Congress regrettably notes that the incidents of homophobia demonstrate that “in many cases the very authorities who have the positive obligation to protect their citizens against discrimination are actually endorsing and in some cases actively supporting or perpetrating this injustice.”
Guided by this understanding and the international standards of human rights protection and based on the arguments put forward in the opinion, the Ombudsman has recommended that the Pazardzhik Municipality local authorities: 

· Repeal the provision of Article 14 of the Ordinance on the Public Order as being contrary to the Constitution, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the Protection against Discrimination Act and the Local Self-government and Local Administration Act.

· Take all necessary measures within their powers, to guarantee all citizens’ right to freedom of expression and to peaceful assembly while observing the rights and freedoms of others, without discrimination on the grounds of sexual orientation, including to respect the citizens’ right to receive and disseminate information and ideas related to sexual orientation and identity.

· Guarantee, within their powers, the exercise of the freedom of expression of every person’s identity, including in words, conduct, attire and by other means.

· Guarantee that any restrictions on the freedom of expression and the freedom of peaceful assembly will be applied only if: а) they are provided for in law; b) they pursue a goal expressly laid down in the Constitution and the ECPHRFF; and c) they are necessary in a democratic society.

· Not allow considerations of public order, public morality, health and security to be used to restrict in a discriminatory manner the freedom of expression of sexual orientation.

· Take the necessary action to that the people who, on account of their official functions, who are entrusted with the application of the norms for public order protection are familiar with the constitutional and European human rights standards, including by organising training for this purpose.

· Not allow discrimination against citizens with their statements and, to do this, refrain from any suggestion of intolerance and prejudice to people on the account of their sexual orientation.

· Take measures, in view of their powers, so that the freedom of expression of the majority will not be used as a language of hate against the rights of people with a different sexual orientation.


In addition to the specific addresses of the Ombudsman’s enquiry, the opinion has also been sent to the regional governors with a recommendation that, in the exercise of their powers with respect to the legality of the acts of local authorities, they see to the compliance with the constitutional and European standards of human rights indicated in the opinion. The opinion has been sent to the National Association of Municipalities in the Republic of Bulgaria as well with a recommendation that it disseminate it to its members.

III. Good governance as a mechanism to guarantee human rights in times of crises.
The economic and financial crisis has given a great impetus to the need for radical improvement of governance in the public sphere. The financial price of human rights is not easy to calculate. The observance of some fundamental freedoms may not include any addition expenses but improvement of the procedures applied by the administration and training. Yet, the special support for children with disabilities and their families may exert a serious economic pressure on a municipality’s budget. 

In this context, the principles of good governance become especially important because, on the one hand, they contribute to the greater effectiveness, efficiency and accountability in municipal resource management. On the other hand, by applying the principles of good governance, one may improve the responsiveness of local authorities to people’s specific needs and target the resources where they are needed.


This topic is not new to the Ombudsman. As far back as in 2006 he put the principles of good governance and the related citizens’ right to good governance and good administration as the pivot of his policies. This understanding derives from the Ombudsman’s constitutionally defined and public function – to be an advocate of human rights and to exercise civil control on the administration. It has its solid grounds in the human rights-related international law which defines good governance as an essential condition for the respect of civil rights. The Ombudsman’s efforts to popularise good governance at the local level as a fair mechanism to guarantee human rights date back from 2007 when he adopted and disseminated to all local authorities his official act Application of the Principles of Good Governance in Local Authorities. Recommendations to the Municipalities. In 2008, with the assistance of funding under the Operational Programme Administrative Capacity, a serious of actions was taken to support the municipalities in implementing good governance such as regional meetings and discussions, a manual with good practices, etc. A mechanism to monitor the implementation of the principles in the work of the local authorities was also elaborated. 

1. Updated recommendations of the Ombudsman for implementation of the principles of good governance in local authorities.

In 2009, based on many enquiries, analyses and discussions, the Ombudsman issued a new act, A New Quality of Life in the Municipalities – Good Governance Respects Human Rights. It is dedicated to the introduction of the principles of good governance in the municipalities. It offers a broader and updated version of specific findings and ideas of the Ombudsman for government measures and initiatives at the local level aimed at consistent implementation of the principles of good governance in the municipalities. Section One of the document presents some of the Ombudsman’s views about the conceptual aspects of regional policy, decentralisation of power and good governance at the local level from the perspective of the citizens’ rights. Section Two contains a more extensive catalogue of specific recommendations of the Ombudsman to the municipal councils, Mayors and local administrations.

This is how the Ombudsman of Bulgaria for yet another time expresses his will to exercise independent civil control on the process of decentralisation and implementation of the principles of good governance at the local level so that the citizens’ rights and freedoms and the related interests of the local communities can be respected to the maximum extent. He will also exercise this control on the basis of The Strategy on Innovation and Good Governance at Local Level adopted in Valencia on 15 – 16 October 2007. 

2. Monitoring of the implementation of the principles of good governance in the municipalities.

In 2009, the Ombudsman built a system of monitoring good governance in local authorities with the intention of turning it into a permanent tool of civil control over local administrations. The instruments the Ombudsman uses in the monitoring are the Index of Good Governance in the Municipalities and the Evaluation Methodology in the Implementation of the Principles of Good Governance in the Municipalities. They are efficient tools to assess and analyse the status of municipal self-governance and are based on the 12 principles of good governance outlined in The Strategy on Innovation and Good Governance at Local Level adopted by the European ministers in Valencia in 2007 and the principles of good governance identified in the document of the Ombudsman of the Republic of Bulgaria Citizens’ Rights, Good Governance and Local Authorities. Recommendations of the National Ombudsman to the Municipalities. 

When the assessment of the implementation of the principles of good governance is made, taken into account are the points of view of the citizens and their organisations, independent experts, local public mediators, the media and the local administrations themselves.

The Ombudsman’s purpose is to have an objective measurement criterion for the results of the government measures and practices aimed to expand the transparency, accountability and civil participation in government, the inclusion of vulnerable groups in the process of forming local and regional policies and the achievement of a real decentralisation of power. 

The Index of Good Governance in the Municipalities is a standardised tool to assess good governance. Its structure reflects the assessment of the average achievements regarding the implementation of the principles of good governance from the point of view of the citizens, the experts and local government administrations. In correspondence to these three aspects, the Index of Good Governance consists of three components: 

•
“external” assessment of the work of local authorities expressed by the citizens;

•
external and objective view of independent experts on the effectiveness of the work of local authorities;

•
“internal” monitoring of local administrations regarding the extent in which the tools of implementation of the principles of good government are used.

The Index of Good Governance is determined on the basis of the individual components each of which is included with a certain weight. The greatest weight in the Index is attributed to the citizens’ assessment, i.e. the index of public opinion, the expert assessment bears a smaller weight and the index of the local administration (the self-assessment) carries the least weight.

Every component includes groups of questions used to assess the implementation of the individual principles of good governance in the municipalities. In this way, the Index of Good Governance in the Municipalities gives additional information about some of its aspects such as monitoring the status of openness and transparency, legality, effectiveness and efficiency, accountability, etc. which allows for a comparison between the various aspects of good governance.

The comparison of the analysis of the results achieved for the individual components of the Index allows for the preparation of specific recommendations to improve the implementation of good governance mechanisms at the local level.

3. Value of the Index of Good Governance in Local Authorities for 2009.

The National Index of Good Governance in Local Authorities for 2009 is 48.77 points. 

In accordance with the Index measurement methodology, this value reveals relatively low results from the implementation of the principles of good governance in local authorities in 2009. 

The possible levels of the Index of Good Governance are: 

• High level of implementation of the principles of good governance in the municipalities: values of the national Index from 66 to 100;
• Medium level of implementation of the principles of good governance in the municipalities: values of the national Index from 51 to 65; 

• Low level of implementation of the principles of good governance in the municipalities: values of the national Index from 0 to 50.
The 2009 Index value has confirmed the Ombudsman’s analyses and findings about the implementation of the principles of good governance from the previous year. There is a serious discrepancy between the citizens’ assessment and that of the local authorities themselves concerning the quality of local self-government. A significant part of the findings about the level of implementation of the principles of good governance made in the 2008 Annual Report have been confirmed by the 2009 monitoring results. The findings made this year for the first time in some of the more problematic areas are given below:

CIVIL PARTICIPAION IN GOVERNMENT requires that the citizens be involved in the local public life in clearly defined ways and that decisions be taken in view of the will of the majority in observance of the rights and legitimate interests of the minority.

· Not all municipalities have set up a functioning monitoring group to examine annually and update the municipal development plan.

· In a number of municipalities the local authorities do not have the practice to support projects of local NGOs, schools, chitalishta (community centres) and/or civil groups realised after competitions with funds from the municipal budget.

· The citizens have information about the possibility to participate in the meetings of the standing committees and those of the municipal council but, for one reason or another, it fails to reach the wider audience.

· In a large part of the municipalities, no sessions of the municipal council or meetings of the standing committees are held away from office in individual mayoralities.

· Very rare is the civil participation in local self-government through the forms of direct democracy.

RESPONSIVENESS requires that the citizens’ needs and legitimately justified expectations be constantly met by the local authorities, including responses to citizens’ queries and complaints in a reasonable time.

· In some municipalities there are no mechanisms to explore the citizens’ opinions and proposals. Some local authorities conduct surveys but fail to analyse the results obtained. Feedback is not only a way of reporting for the consumers’ negative reactions but also a tool to improve the quality of the administrative services. However, the collection of proposals can be deemed purposeless if it is not followed with analyses, taking of measures and announcement of the measures taken.

· As a whole, the municipalities have a mechanism to control the performance of requests for administrative services and the processing of citizens’ complaints but reference information is not obtained sufficiently frequently and the results are not analysed. In the municipalities where they are analysed, there are no proposals for optimisation of the procedures to carry out and provide administrative services.
In this regard, for example, the number of case files overdue is indicative of the administration’s ability to organise and implement the administrative service procedures and to process the complaints submitted in view of the citizens’ needs and legitimately justified expectations.

· In a large part of the municipalities the citizens from settlements outside the municipality’s centre have not been provided with equal access to the administrative services. 

An equal access to the administrative services means that the citizens in the settlements on the municipality’s territory must be provided with a possibility to submit requests and receive administrative services carried out by the municipal administration in the buildings of their mayoralities. The implementation of such an access is directly related to the introduction of new forms and methods in the services for citizens and a qualitatively new approach in the work of the municipal and mayoral administrations.

EFFICIENCY AND EFFECTIVENESS require the maximum possible benefit achieved with the available resources allocated.

· Low and unsatisfactory is the percentage of projects envisaged for realisation in the municipal development plan which meet the timetable for their planned implementation and where the results achieved correspond to the goals set.
This indicator shows the extent to which the planning process is realistic and targeted at achieving the goals set. 

· In some municipalities, less than half of the public services provided are covered by a control and monitoring system.

This fact is indicative of the extent to which the municipal leadership monitors simultaneously the resources invested and the quality of public service provision.

OPENNESS AND TRANSPARENCY require that public access to information be provided as well as clarity about how the issues of public importance are resolved.

· As a whole, in the municipalities the citizens have access to information about the names of the municipal councilors and the administration and ways how to contact them.

· A person from the municipal administration has been designated to be responsible for providing public information. 

· There is access to the available public registers and lists.
· Yet, there are no transparency or clear criteria in the allocation of additional subsidies/grants for activities from the municipal budget (for example for chitalishta, for people who have suffered from disasters, NGOs, etc.).

RULE OF LAW requires that all acts, actions and omissions of the administration be in compliance with the regulatory framework.

· As a whole, insufficient publicity has been found in changes of the regulatory framework at the local level.

· Unsatisfactory is the level of independence of the local public mediators. The reasons can be analysed in two directions: on the one hand, the municipalities where there is a local public mediator elected are less than 10% of all municipalities on the territory of the country; on the other hand, even in places where there is a public mediator elected, the institution is still being strengthened and people are getting acquainted with it.

ETHICAL CONDUCT requires that public interests be put before private ones and that effective measures to prevent and combat any forms of corruption be implemented.

· In the prevailing part of the municipalities there is no information about reviewed complaints concerning breaches of the codes of ethics.
· There is no really working procedure to detect conflicts of interest at the local level. 
· In a large part of the municipalities there are no complaints of corruption reviewed.
· There are no functioning public councils of good governance and prevention and combating corruption.
COMPETENCE AND CAPACITY require guarantees that the population’s local representatives and the officers appointed are able to carry out their duties.
· There are municipalities where no information is gathered about whether the officers in the administration perform the tasks assigned to them in a quality manner and within the term set.
· In some municipalities there is no functioning staff motivation system.

INNOVATION AND OPENNESS TO CHANGE require that new and efficient solutions to the problems be sought and that priority be given to modern methods of service provision.
· As a rule, administrative services are not provided electronically. In some municipalities such can only be requested electronically.
SUSTAINABILITY AND LONG-TERM ORIENTATION require a broad and long-term perspective of the future of the local community and that the needs of the future generations be taken into account in implementing the current policies.

· The citizens’ assessment is that the local authorities fail to provide sufficiently reliable prospects for development of the municipalities. 

· In most municipalities there is no result-oriented strategy to involve the young people when local policies are formulated.

ACCOUNTABILITY requires that all decision-making bodies bear responsibility for their acts which are reported, explained and can be sanctioned.

· In this regard, the tool most often used is the mechanisms set to provide information about the use of the municipal budget but they are not sufficiently effective.

· On the other hand, however, the efforts of mayors and municipal administrations to provide publicly their annual reports most often meet the citizens’ lack of interest. 

IV. Local authorities and their responsibility for human rights respect.

The Ombudsman draws the attention of the municipal authorities that good governance is only that governance which places the citizens’ rights and the protection of the vulnerable groups in the centre of its efforts and practices. Decentralisation and the provision of new responsibilities as well as of new possibilities to local authorities would be a meaningless process if it is not integrally related to the more efficient guarantees for the rights of people where they live. The rights protection approach to governance for which the Ombudsman resonantly appeals means that local authorities must incorporate in their administrative practices the understanding that: 
a) Municipal policies must be set and implemented from the point of view of human rights and in the best interest of the vulnerable groups and not on the basis of bureaucratic and party political approaches; 
b) The support for the vulnerable groups is not a gesture of charity but a duty of the authorities and a right of the citizens in a vulnerable position.
V. Interaction of the national Ombudsman with the local public mediators.
In 2009, the national Ombudsman continued his active interaction with the local public mediators who are an important element of the system of civil control over the implementation of the principles of good governance at the municipal level. A number of working meetings were held to share practices, problems and difficulties in specific cases, to exchange experience and methodical advice from the Ombudsman regarding the local mediators’ work. As a result of the discussions, the Ombudsman submitted to the National Assembly certain recommendations for legislative amendments aimed to guarantee more fully the independence and improve the capacity of the local public mediators. They were also included in the institution’s previous report to Parliament. Thus, for example, the Ombudsman proposes a certain expansion of the regulatory framework for the local public mediators with amendments to the Local Self-Government and Local Administration Act. Thus, on the one hand, the stability of the regulatory framework will be improved, which is of special importance to the sustainability of the institution of the local public mediator. On the other hand, a minimum set of unified standards for the creation and functioning of this institution will be introduced and the significant differences currently in existence at the municipal level will be overcome. The national Ombudsman’s proposals formulate specific ideas to improve the procedures for nomination, election and work of the local public mediators and to guarantee their budget independence through delegated budgets and inclusion in the Unified Budget Classification. The Ombudsman’s will is that this interaction should develop in the future as well.
Chapter Three

THE RIGHTS OF THE CHILD: ALLEGATION AND REALITY

In 2009 the Ombudsman, as heretofore, protected                                                                                  the rights of the child as an essential component of his Constitution-defined function and also in reaction to social realities whereon institutions that are directly in charge of the rights and interests of children in Bulgaria were often inefficient and failed to coordinate efforts. The impression is that the rights of the child, though vociferously proclaimed, were as a matter of fact grossly ignored in terms of day-to-day protection by the authorities and by the family and the public at large alike. Hence the Ombudsman’s guiding objective, viz. to consider specific cases of violations of rights of children and in more general terms, to promote an appropriate public and institutional climate of respect for the rights of the child.

In the year reviewed the Ombudsman’s effort was focused on the promotion of cooperation and coordination between the central government and the local authorities that are directly in charge of the rights of the child so as to apply more efficiently the principles of good governance while no suppression and no encroachment is made upon their powers and autonomy. Along with that, the Ombudsman drew the attention of the Legislature and of the Executive to certain trends and problems that call for legislation and government decision-taking.

Institutionally, the Ombudsman continued to strengthen the administrative capacity and specific expertise that are under his umbrella. In addition to examinations of individual complaints, the Ombudsman made some advance steps of prevention after meetings with members of the civil society and of the local authorities. A wide range of actions was launched to monitor the compliance with the Ombudsman’s recommendations. An assessment was made of the institutions in charge primarily of the protection of the rights of the child and a kit of tools was employed in that assessment to measure: the efficiency of competent institutions’ decisions and their impact on the rights of the child; self-initiatives on matters of broad and alarming public concern; the impact on the legislation in terms of the rights of the child; greater sensitivity of the administration to the problems facing children and exploration of positive paths to apply the spirit and the principles of the law. Often the Ombudsman inspired the administration to reconsider decisions it had already taken in order to adjust them to the best interest of the child and in that way he created models of good conduct. It is to be underscored that the Ombudsman’s constructive relations with the administration are essential in the handling of complaints as they help attain results that suit best the complainers’ interests.

1. Some major problems and the Ombudsman’s stance on the rights of the child.

а) On some changes in the legislation seeking to strengthen the protection of the child:

The Ombudsman carries out systemic monitoring on the legislating process with a view to the protection of the rights of the child. In that context an emphasis is laid on the importance of the amendments to the Child Protection Act and on the passage of the new Family Code. These legislative texts harmonize the Bulgarian legislation with the principles and provisions of the UN Convention on the Rights of the Child and adequately tally with the UN Committee on the Rights of the Child recommendations that were made in the Committee’s 2008 Concluding Observations.

The Ombudsman appraised the amendments to the Domestic Violence Act as conformant with the principles of good governance and child protection. The amendments approved will strengthen child protection and promote prevention measures. The broader definition of “domestic violence” which is to include from now on domestic violent actions of which the child may not be the target but is a witness is a much needed measure given the escalating domestic violence upon children and is in tune with Recommendation № 5 of 30 April 2002 of the Committee of Ministers of the Council of Europe.
Despite these positive changes quite a number of citizens approached the Ombudsman to complain about the revised child adoption procedure affecting persons who permanently reside outside Bulgaria. The complaints contest the Code provisions that make it binding on Bulgarian nationals who reside outside Bulgaria on a permanent or long-term basis to follow the international adoption procedure if they want to adopt a child of Bulgarian origin. The Ombudsman’s reaction emphasized the nonexistence of an explicit text concerning the completion of an adoption procedure by Bulgarian nationals who normally reside outside Bulgaria in the abolished act. An appropriate legal text must be approved to facilitate Bulgarian nationals (wherever they may reside) who are willing to offer a home and a family to Bulgarian children that are entered into the adoption register.

b) On the decentralization of social services and the deinstitutionalization of children:

While the Ombudsman recalls that he sees the decentralization of social services as a tool to achieve major public goals that will improve child welfare, he notes with satisfaction the legislation that gives more powers and responsibilities to the local authorities – mayors and municipal councils – in the planning, management and control of the care and services for children and families. No doubt it is a good start that it is now legally binding on each municipality to set up a committee with coordinating and advisory functions to identify community problems. Broad public interest calls for further focused effort to find a new approach so as to give more opportunities and responsibilities to local authority structures. There exists an evident need of support and training for local authorities, of encouragement and inspiration of their initiative, of the development of an efficient device of coordination and control in the division of responsibilities between the central government and the local authorities.

Major initiatives of the Ombudsman to support the decentralization of social services and the deinstitutionalization of children:

· Respect for the rights of the child is largely dependent on the local authorities’ actions and it is with this understanding that the Ombudsman outlined the major steps in the process: efficient regional policy, real decentralization of power, guaranteed civil society’s involvement in the implementation of policies with respect to children, open and transparent financing of activities and services, achievement of measurable results. Hence the Ombudsman’s publicly announced document in 2009, viz. „New quality of life in municipalities. Good governance respects human rights. The National Ombudsman’s recommendations to local authorities”, where special attention is given to decentralized social services for children. In line with the spirit and principles of the Strategy on Innovation and Good Governance at Local Level approved in Valencia on 15-16 October 2007 the Ombudsman firmly emphasized that the services for children and families at risk must develop in the context of a clear and purpose-oriented policy of social support to the family and to responsible parenthood with the adoption of financial standards to ensure quality services and with the provision of specific funding from the budgets for the activities planned. A major measure and standard of the local authorities’ activities must be the deinstitutionalization of children. Considerate attention was given to the conclusion of inadequate access to services for children and families in some municipalities, to the non-availability of major services in some municipalities, to the inferior quality of the services provided and to the inefficient results. The lack of experience in service planning and management are the major findings regarding the smaller and economically underdeveloped municipalities. To cope with these trends it is necessary to put in place a systematic monitoring mechanism for municipality planning and provision of social services for children, to develop criteria to measure their efficiency and impacts on the rights of the child.

· A typical example of the difficult deinstitutionalization process and of the broken dialog between citizens and the institutions of local government are the complaints that the Ombudsman received from the chairmen of over ten NGOs. They reported that municipal councilors in Lessichevo turned down the mayor’s proposal to open a new social service for children of a residential type. The Ombudsman found out that twice the municipal councilors in Lessichevo voted down the mayor’s proposed deinstitutionalization of children from the Zdravets Orphanage. They did it in defiance to the previously approved Municipal Council’s plan on the orphanage reform and the residential type service thereof. The check exposed tension between the mayor and the municipal councilors and the negative consequences of this tension. Recognizing the established procedure of control on the local authorities’ acts and making the interests of the children in the orphanage paramount, the Ombudsman entered into dialog with competent institutions, the Chairman of the Lessichevo Municipal Council included. It was recommended that the local authorities should support the deinstitutionalization and seek to settle the conflicts between institutions of local government so as to apply the principles of good governance. The Ombudsman noted with satisfaction that as a result of these efforts the municipal councilors reconsidered their position and passed Decision № 310/29.01.2010 on the establishment of two family-type centers where children would be relocated.

· While the Ombudsman supported in principle the policy paper „Vision on the deinstitutionalization of children in the Republic of Bulgaria” with its pioneering clear and firm objective, namely the closing down of all institutions where children are placed in the next 15 years, he was anxious that in 2009, as previously, incidents in childcare institutions justifiably raised public concern and expectation of adequate measures. The Ombudsman’s analysis of the condition and prospects of childcare institutions and examination of individual complaints invite the conclusion that more often than not the closing down of orphanages is not tantamount to real deinstitutionalization, particularly if the children are mentally retarded. It appeared some orphanages were underfunded and inadequately staffed to meet the standards of quality care for children with specific needs and not last, to provide appropriate medical service and education. The underpayment and the emotional overburden on the staff are some of the visible causes for the lack of motivation as child carers go as they come. The alternative family care as offered within the community is so insignificant that makes questionable the expectations regarding the rate and results of deinstitutionalization, if effected. No support is offered to young people who go out of institutions to be integrated. The Ombudsman concluded that many of the court decisions on the placement of a child in an institution do not fix the duration of institutionalization, hence the unjustifiably long stay which badly affects child development.

c) The rights of the child shall not fall victim to the economic crisis:

While the Ombudsman admits the worsening economic crisis that faced the country with a budget deficit, he recalls that the unavoidable budget cuts and stringency fail to adequately recognize their implications on the rights of the child and that no preventive measures are taken. Fiscal and economic arguments are not to be accepted in the protection of rights particularly when they are cited to excuse non-investment in children and failure to protect the rights of children. The Ombudsman criticized the contraction of municipality-provided social services, the contraction affecting badly municipalities with cut budgets. Children in small and economically underdeveloped municipalities face a double threat for the amount and quality of social, health and education service deteriorate while parents are faced with rising unemployment, falling income and fewer job seeking opportunities.

The Ombudsman is particularly empathetic in findings on individual complaints and reports a rising number of children who live in poverty or face the threat of poverty. The concern is that poverty dramatically curtails human rights in general and the rights of children in particular. Poverty affects children in a way which is different from the way it affects adults; it affects the life of a child now and in future. Poverty is closely tied up with the abandonment of children who are then to be institutionalized. Given these reasons children are strongly dependent on the policies of the central and local government if they are to be provided with living conditions and the services that they need.

The Ombudsman is approached by an increasing number of complaints and pleas for support from families with children. Commonly these are single-parent families, big families and Roma families. The number of complaints from families who bring up handicapped children and who report their financial and law-related difficulties is increasing.

The handling of complaints and the analysis of the existing legislation inspired the Ombudsman’s recommendations to the institutions of central and local government. The recommendations concern reasonable time limits, measurable results and support given the optimum use of available budgets and in keeping with the legislation in force. The Ombudsman noted the need of well planned specific governance measures and well-established best administrative practices. More political effort and resource must be put into the provision of social support to children and families in crisis.

Therefore the Ombudsman recommends the following urgent measures to the institutions of government:

- An analysis of the national budget spending items for children and an assessment of their possible impacts on the rights of the child;

- Measures to protect children against the negative impacts of the economic policy in a time of financial crisis, especially given the budget cuts in the social sector, healthcare and education.

2. Complaints and signals examined by the Ombudsman: violations of the rights of the child.

а) General:

It is routine for the Ombudsman to personally communicate with complainers and discuss their problems in all aspects when he deals with complaints that implicate children. Citizens are advised on their rights and on the rights of children and also on the options to address the problem. Even if complaints fall short of the Ombudsman’s competence and constitute civil matters, all action taken to protect a child is examined. It is important to note that the Ombudsman does not take sides in the parents’ dispute; the best interest of the child is the guiding force of his work. Direct and indirect communication with the institutions in charge is an important part of the mechanism to drive towards a positive result. Often mediation is resorted to in order to improve relations between citizens and institutions. To protect the rights of children and on individual claims the Ombudsman Institution partners efficiently with the NGOs and the civil society.

Facts and figures indicate that family-related problems provoke most of the complaints – conflicts arising from difficult divorce action, upset balance of child-parent or child-bigger family relations. Difficult divorce suits result in complaints about the child assessment order and complaints with an international dimension. In 2009 there was an increase of complaints about court decisions on the basis of the Hague Convention on the Civil Aspects of International Child Abduction and the executory proceedings that follow up such decisions. Citizens see the social workers’ failure to respond in good time as a violation and disagree with the social workers’ reports that are presented to courts. Complainers also report declines to hear the child in the courtroom.

Complaints piled following changes in the legislation, as for instance the amendments to the Act on Family Child Allowance (allowance for twins, allowance for student mothers) or changes in the Regulation on Alimony Payment by the Government.

Quite a number of complaints solicit support for families with children in the solution of housing or social problems.

The Ombudsman is approached with problems concerning the quality of child healthcare and education and with complaints regarding bureaucracy in issuing child birth certificates or identity cards.

In general it is the children’s parents who complain, yet complaints are also lodged by children’s grandparents, friends and relatives and by public organizations.

For the time being a very small number of children approach the Ombudsman on their own to ask interference in right protection. This fact understandably is alarming and raises the question to what extent children know their rights and in what way they can protect them and further, whether children are conscious of the damage they suffer when their rights are abused.

b) Violation of the rights of children in executory proceedings:

The executory proceedings in Assenovgrad initiated upon a request from the Ministry of Justice in its capacity of a Central Authority to the Hague Convention on the Civil Aspects of International Child Abduction on the basis of a Sofia City Court decision decreeing that two children shall immediately rejoin their mother exploded the public opinion and showed that the institutions lack specific experience and sufficient coordination.

Drawing on media publications and broadcasts and on the Polish Ombudsman for Children request that the children be protected, the Ombudsman acted on his own initiative and checked the matter as he had meetings with members of institutions that are involved in the executory proceedings. He analyzed the legislation and participated in the special session of the Committee for Children, Youth and Sports at the 40th National Assembly where he presented his Position.

The Ombudsman’s findings from the check are:

The court decision’s execution and its wide media coverage drastically violate the rights of the children involved and also the rights of the children who directly or indirectly became eyewitnesses of the incident and are badly detrimental to their best interest;

Fundamental principles of protection were ignored: the personality of the child was disregarded and disrespected and the protection authority did not act promptly;

The execution ignored the supreme interests of children and may have caused possible serious adverse effects on the physical and psychological development of the children;

The execution officers sought solely to execute the court decision as soon as possible.

Recalling that

it is the parents’ primary and shared responsibility to see to the normal and safe development of their children and to prevent situations of immoral choices as they resort to their own suffering for the sake of their selfish ends;

it is an obligation of authorities to avoid and prevent any violent act that may threaten or harm a child;

The Ombudsman recommends:

Continue the executory proceedings to enable the child who stayed in Bulgaria to rejoin the parent only when the social, psychological and public circumstances are judged as appropriate.

Give full methodology support to the local protection authority.

Put in place a working mechanism that will clearly define the levels of responsibility and competence of institutions involved in the executory proceedings to rejoin a parent. Guarantee the supremacy of the rights of the child in executory proceedings.

Observe strictly media ethic rules in the coverage of accidents with children.

Result of recommendations:

Interinstitutional meetings took place in Assenovgrad to coordinate joint actions and policies for the case resolution and for support of the Social Assistance Directorate’s activities.

A work group was set up to devise a modus operandi for executory proceedings to rejoin a parent.

c) Handicapped children who are denied appropriate healthcare and support to which they are entitled:

The complainers are the parents of children with cochlear implants. The parents of the children with hearing impairment are faced with a problem which is excessively hard to solve: the maintenance, replacement and the battery for the speech processor. Parents claim that the government does not share at all in the maintenance and replacement costs. Manufacturers offer a three-year customer service and when this period ends, the costs become a crushing burden on families. The complaint insists that children are subjected to direct discrimination in terms of degree of impairment. Persons who use conventional substitutes for hearing get 20 batteries free which are enough for one year whereas the speech processor spends 370 batteries a year, yet families are not reimbursed when they buy them. Further, the complaint reads that children have to pass a mandatory biannual medical check by a panel though the acoustic nerve will never recover nor will their general condition. Moreover, in the absence of therapy centers and programs for such children, they must be brought to Sofia all the time. It is alarming as even one day lost for therapy is fatal for the mental and emotional condition of such children.

It appeared that for several years the National Health Insurance Fund (NHIF) had been reimbursing the surgically implanted electronic devices. However, once the three-year customer service period is over, the NHIF ceases to reimburse the maintenance and batteries. The speech processor is not on the list of aide devices as per Annex № 7 to Article чл.40, para 1 of the Enabling Regulation for the Act on Integration of People with Disabilities. Children with impaired hearing are not entitled to outpatient treatment nor to preventive checkups in the after-surgery period. There are no therapy centers in the countryside.

The Ombudsman took this grave problem to the attention of the Ministry of Labor and Social Policy (MLSP) and the Ministry of Health (MH) and recommended that actions be taken and appropriate measures be mapped out. Regrettably, the MLSP declined the inclusion of the speech processor and its batteries into the list of aides and explained that the healthcare system and the NHIF in particular are to provide devices to people with impairment. The Ministry of Health shifted the problem directly onto the NHIF and the NHIF, to respond to the Ombudsman’s recommendations, formally replied that the long-term maintenance of cochlear implants does not fall into the diagnosis and therapy algorithm of clinical path № 17 „deafness – cochlear implants for persons who are younger than 18” and is not eligible to NHIF reimbursement.

Acting on a recommendation from the Ombudsman the new Ministry of Social Policy reexamined the matter and set up an interagency work group to develop a mechanism for coordination between competent institutions in the provision of aides, devices and medical products to people with disabilities.

The access of children to therapy centers and programs is still pending.

3. Public Coordination Council with the Ombudsman.

The Ombudsman believes that rather than being thrust upon the shoulders of one institution of another, the protection of the rights of the child should be the key priority for all government institutions and civil society structures and that it needs a broad public discussion. Hence the Public Council for Child Protection that was set up as an arm of the Ombudsman and that provides fertile soil for dialog. The Council’s immediate goals include debate on relevant child protection issues that, regrettably, have escalated and justifiably are sensitive to the public and of high public concern. In the understanding of the Council while it is needed to promote the good practices of government institutions and civil society structures, the prerogatives and autonomy of these institutions and structures should not be repressed or infringed upon. The Ombudsman draws on the broad expertise and public capacity of his policies to protect the rights of the child and brings the attention of the Legislature and of the Executive to trends and problems that call for legislation and government decision-taking. A specific feature of the Council’s work is the operational cooperation and coordination between members of the government institutions and NGOs in terms of the rights of the child.

Seeking understanding and cooperation in the efficient protection of the rights of the child and in the improvement of child welfare, the Ombudsman and UNICEF Country Office have been working for two years now to implement a memorandum of cooperation.

4. Findings and recommendations.

· Vis-à-vis child protection legislation:

The many diverse pieces of legislation make the coordination and control inefficient. The overload of strategy papers at central government and local government level is a burden on the protection system and the public perception finds it unacceptable;

The Ombudsman’s recommendations:

· Review the legislation that deals with child protection.

· Analyze enforcement practices of child protection legislation.

· Launch a broad public debate on needed further changes in the legislation to guarantee better coordination of central government agencies and local authorities that are directly involved in child protection.

· Vis-à-vis the child protection system:

Complaints are a clear measurable indicator of the efficiency of protection institutions and of the public satisfaction with the operation. The reported confidence is very low. The overload of pieces of legislation to be abided by, quality standards to be met and ethic rules to be observed often make social workers ignore the supreme interests of the child and accept them just as a moral prescription.

The Ombudsman’s recommendations:

· Put in place a social worker career development system.

· Relocate resources to reinforce the child protection divisions by the recruitment of special staff and thus enable a systemic and comprehensive approach to the work with children.

· Devise a precise mechanism of cooperation and coordination between the protection institutions.

· Vis-à-vis the role of the Judiciary in child protection.

The existing legislation and the judicial record do not provide sufficient guarantees that the rights of the child are respected in the Judiciary.

The Ombudsman’s recommendations:

· Reform the Judiciary in view of the protection of the rights of the child and of the application of European standards in child jurisprudence by making political commitments of deadlines for the establishment of panels specialized to adjudicate on child matters or a juvenile court (court for minors) in Bulgaria.

· The panels specialized in child matters must adjudicate in the best interest of the child, apply protection measures and pass adequate sentences.

*

*
*

The Ombudsman underscores his concern with the inadequate knowledge of and respect for the rights of the child in the public domain. There is no sensitivity to the problems of handicapped and Roma children.

Again, the Ombudsman calls the institutions’ attention to the need of government policy improvement in that area and of better coordination of the numerous institutions that are directly responsible for the protection of the rights of the child and for strengthening the institutional expertise capacity.

Chapter four
CONSUMER RIGHTS RELATED TO DISTRICT HEATING, ELECTRICITY, WATER SUPPLY AND SEWERAGE, MOBILE AND INTERNET COMMUNICATIONS AND OTHER PUBLIC SERVICES 
Protection of the rights of every citizen as a consumer is an explicit commitment enshrined in the Constitution (Article 19, paragraph 2 of the Constitution). Consumer rights and their effective guaranteeing has been a central issue in EU policies. During the last years the Ombudsman of Bulgaria has been exercising active civil control over utilities providers – electricity, district heating, water supply and sewerage, telephone services and Internet. 
The analysis of citizens’ complaints to the Ombudsman shows clearly that old stereotypes and bad inertia still prevail both in the attitude of government authorities directly controlling or regulating the operations of these companies and in the attitude of the companies towards the users of their services. There is still evidence of that superior disregard towards the individual and the excessive feeling of unlimited authority caused by the dominant position some of the providers have in the market. All this builds up substantial tension and wide discontent in the public. 
It is a fact that Bulgaria has established legislative instruments and control bodies, but this is far from enough in order to guarantee consumer rights, which are often not fully observed or are openly violated. The Ombudsman considers that the acting legislation does not enable implementation of flexible mechanisms reflecting realities and focused on achieving justice and guaranteeing the right of choice in using a respective service, such as introducing an adequate discount and customer bonus system; enlarging the range of options for heating energy distribution. However, strengthening the measures for protection of consumer rights demands not only legislative changes but rather involves better enforcement of the acting legislation. 
The Ombudsman has repeatedly emphasized that market mechanisms alone cannot fully guarantee the best interests of the people. As is also highlighted by the European Commission: 
„if market forces do not match the general economic interests of the public, governments have the right, and sometimes, the obligation, to interfere. Hence Member States are granted the right to impose the obligation of providing public services on relevant enterprises when needed. Member States have the freedom to define the details and specifics inasmuch as these obligations aim at addressing common European aim and are consistent with the principles stipulated in EU directives”. 

Within this context, the Ombudsman shows concern over the fact that consumer organizations have not yet been actively involved in decision making on matters directly affecting the rights of consumers of public services. Moreover, in practice the National Council for Consumer Protection is not operating efficiently enough as a consultative body subordinated to the minister of economy and energy committed to an active position in consumer protection in view of Article 175 of the Consumer Protection Act through: 
· consultations for the Minister of Economy and Energy addressed to pursuing an effective consumer policy; 
· drafting programmes for implementing consumer policies; 
· presenting proposals, through the minister of economy and energy, for amendments in the legal regulation of consumer protection; 
· presenting proposals to relevant government bodies related to the effective enforcement of consumer protection legislation; 
· statements on bills related to consumer rights; 
· encouraging agreements between consumer associations and business associations; 
· participation in discussions on other matters related to consumer protection 
This is far from consistent with the European Commission views on the role of consumer organizations in ensuring that maximum effort is made to achieve high level of consumer rights.  
The misbalance of forces between customers and public service providers becomes apparent in the numerous complaints and questions citizens have lodged with the Ombudsman. There is a strong belief that the disadvantaged position of customers on the market has resulted in frequent violation of their rights.   
І. Processing individual complaints 
1. General overview and statistical data. 
In 2009 a total of 578 complaints (21.5% of the total number of complaints) regarding the provision of utilities were lodged with the Ombudsman. Issues related to district heating services and companies were still among the major concerns of citizens. 
By the type of the service provided, these complaints can be grouped as follows: district heating (189 cases), electricity (158 cases), water supply and sewerage (96 cases), telephone services (49 cases), waste collection and waste disposal (25 cases). Here we have also registered a very low relative share of ungrounded complaints (4.80% of all considered) related mainly to court judgments. 
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Compared to the previous year, complaints regarding electricity supply increased considerably and were twice as many. 

As typical for 2009 we could mention the escalation of complaints against mobile operators on various problems and issues customers of mobile and Internet services experienced having signed contracts with Vivacom, M-Tel and Globul, mostly the actual lack of possibility to cancel fixed-term contracts.  

2. Complaints regarding district heating services 
2.1.  Citizens’ complaints were mainly related to: 
· The calculated amount of heat emitted to the building installation – objections are based on the fact that there are no pipes emitting heat in their housing, they do not have any radiators installed and do not have hot water. They do not agree with the provisions of Article 153, para 1, item 6, specifying that ‘consumers in condominiums who choose to discontinue the heat supplied to the radiators in their property still remain consumers of the heat energy emitted by the building installation to radiators in the condominium common areas’;
· irregularly recorded heat energy by the cost allocation company registered in the individual adjusted bill of the resident; 
· claiming clear, precise and comprehensible information on the indicators forming monthly bills on heating and hot water supply; 
· irregular specification of estimated share of heat energy for hot water supply for individual residence in the monthly bill;  
· violated right of receiving reply to a complaint in a reasonable time; 
· violated right to information; 
· rental relations between the owner of the property and the tenant related to payments for central heating. 

2.2. Examples of enquiries on complaints where the Ombudsman has found violation of consumer rights and the service providers/administration have accordingly taken into consideration his recommendations. 
а) Violated right to pay for actual heat energy consumption: 
( Objection against calculated amounts of heat energy
The enquiry found that the individual adjusted bill of the claimant for the period 2004/2005 irregularly included heat energy of two sealed radiators reading maximum heating capacity by the cost-allocation company Brunata Ltd.   
After the Ombudsman’s intervention a second amended adjusted bill was drafted deducing the irregularly calculated heat energy for the two sealed radiators to the amount of BGN 597,59 and the surcharge amount of BGN 1158,22 was fixed to BGN 560,63. 
( Objection against calculated amount of heat energy for uninhabited residence 
The cost-allocation company Direct Ltd issued an adjusted bill to an uninhabited residence in Mladost 1 for the period May 1 2006 – April 30 2007, charging maximum heating capacity due to failure to provide access to the property amounting to BGN 2222,61 disregarding the written notification from the client that the property was not inhabited.   
The enquiry found a number of violations on behalf of Direct Ltd and recommended to the Executive Director of Toplofikatsiya-Sofia EAD to undertake action and cancel the incorrect due amount of BGN 2222,61. 
As a result, the client’s debt for heating energy to DHC Toplofikatsiya - Sofia for the period 2006 – 2009 amounting to BGN 2222,61 was revoked. 
( Objection against high monthly heat energy bills 
The enquiry established that Toplofikatsiya-Sofia EAD calculated incorrectly the monthly estimated share of energy for hot water by charging 987 kWh instead of 718 kW h.  
At the recommendation of the Ombudsman action was taken to revise the monthly bill and reimburse the overdrawn amount. 
( Irregular calculation of estimated share of heat energy for domestic hot water supply of individual residence in the monthly bill

The Ombudsman’s office receives citizens’ complaints about the high amounts due for estimated heat energy needed for domestic hot water supply recorded in the monthly details accompanying the bills and drafted by Toplofikatsiya-Sofia EAD. 
The enquiries established that the monthly estimated heat energy needed for hot water supply as per separate residence was calculated in violation of the provisions of Article 71, para 2 and para 3 Regulation 16-334 of 2007. Consequently, all consumers in Sofia city received monthly bills charging unwarranted dues for hot water and heating. 
The management of Toplofikatsiya-Sofia EAD was informed about the violation established but no adequate action followed. 
It must be noted that the heat energy actually consumed for domestic hot water supply by a condominium, between two adjustments, is calculated by means of five complicated and incomprehensible formulae specified in item 5.2 of the Cost-allocation Methodology of Regulation 16-334. 
Thus, the energy consumed to heat one cubic meter of water during the heating season might vary from 60 kWh /BGN 5,00/ to 135 kWh /BGN 11,00/ and more in different condominiums for one and the same month. 
( Irregular calculation and allocation of heat energy by Toplofikatsiya-Sofia EAD in condominiums not employing the cost-allocation scheme  

During the last four years Toplofikatsiya-Sofia EAD has been applying cost-allocation of consumed heat energy for properties in over 500 condominiums in Sofia which do not have contracts with cost-allocation companies employing a most incomprehensible and obscure methodology.  
The allocation of heat energy among the residential properties in these condominiums is carried out by Toplofikatsiya-Sofia EAD by means of ‘heat energy allocation technology’ developed in 2006 by the Trade Department and currently employed by the Computing Center of Toplofikatsiya-Sofia EAD to draft the monthly bills for hot water, heating of the condominium installation and heating of separate residences of over 10 000 consumers in Sofia. 

The technology developed by the Trade Department for the needs of cost-allocation in condominiums not using heat accounting has not been approved by the Ministry of Economy, Energy and is not familiar to the public.  

According to the ‘heat energy allocation technology’, the amount of heat energy emitted by the building installation is still calculated within the range of 15 to 30% which is in violation of the provisions of Article 143, para 1 Bulgarian Energy Act of 2006. 
Customers in these condominiums have been deprived of the right to receive information about the calculated heat energy and the way it has been allocated in the monthly bills by virtue of Article 7, item 6 of the General Terms of Toplofikatsiya-Sofia EAD for heat energy supply to residential consumers in Sofia. 
Customers cannot in any way verify their monthly bills and exercise their right to raise objections against inaccurate and irregular heat energy bills within the 45-day term as prescribed by Art 33, para 3 of the General Terms. 
b) Violated right to information: 
In connection to the numerous complaints about the calculated heat energy for building installation the Ombudsman initiated an enquiry on the enforcement of Article 78, para 1 and 2 of Regulation No. 16-334/2007, namely: in case of heat load reduced by over 50% with regard to the original design load of the building and heat energy for building installation greater than the quantity of heat energy needed for heating the separate residences, the district heating company is obliged to notify in writing the customers in the condominium and the heat accounting company and give instructions for corrective action. 
In spite of the statements of the district heating companies, it was found that they do not always observe this obligation. Therefore, consumers are deprived of their basic right to an informed choice in using the service. 
( Objection against high percentage for building installation 
The enquiry conducted in Zona B-5, block 5, entrance B in Sofia reported a high percentage (73.40%) for building installation in the aggregate adjusted bill issued by NELBO Ltd, cost-allocation company for the period 2007/2007, and 57.24% for later periods. Toplofikatsiya-Sofia EAD and NELBO Ltd did not take the action required for similar cases and did not notify the customers about the negative consequences according to the provisions of item 6.6 and 6.6.1 of the Methodology and Article 78, para 1, 2, 3 and 4 Regulation No. 16-344.   As a result, customers were deprived of receiving mandatory information, as specified in Article 28, para 1 and 2 of the General Terms for heat energy supply to residential consumers, which is in violation of Article 11, para 1, item 5 of the General Terms of the contracts between Toplofikatsiya-Sofia EAD and the trader.  
At the Ombudsman’s recommendation an enquiry was initiated, a statement was drafted and the customers were informed about the negative financial effect in case of high percentage for building installation.   
The customers in the building had a general meeting and decided to discontinue the heating service. 
Similar examples can be given with condominiums where the heat energy emitted by the building installation exceeds the energy for heating, in the residential area of Vrabnitsa with 69% building installation, in Vratsa, 7 Vezhen str. with 59.27% building installation, in residential area Nadezhda 1, bl. 132 with 53.57% building installation. 
The customers in condominiums having more than 50% heat energy for building installation who have been duly notified do not undertake action to protect their rights either by holding a general meeting and deciding on the measures suggested in the fact finding statements and on how they are going to use the service under these different circumstances. Obviously, an adequate awareness campaign is needed about the consequences customers will have to bear in case of high percentage for building installation as well as active dialogue between customers and service providers. 

c) Violated right to response regarding lodged complaint 
( Complaint about lack of response on behalf of Toplofikatsiya-Sofia EAD and the cost-allocation company to provide information on major indicators forming the charges for consumed heat energy due by the consumer 
The consumer was informed by the Ombudsman institution on the questions raised. 
Recommendations were made to the district heating company to take action to guarantee the right to response within reasonable time. 
( Complaint about lack of response on behalf of Toplofikatsiya-Sofia EAD on questions and issues raised with regard to district heating services provided to condominiums 
It was found that the question raised to the district heating company found no answer, which was the reason for the citizen to address the Ombudsman. The Ombudsman institution duly informed the consumer and advised the company on the violation of the citizen’s rights.  
d) Protection of consumers against excessive costs and extra charges 
An issue raised to the attention of the Ombudsman was the opportunity to change the time schedule for regular check-ups of the heat consumption allocators. The Ombudsman emphasized in a number of statements that according to the acting legislation individual allocators, in contrast to general allocators in the heating substation, are cost-allocation devices and are not commercial meters within the meaning of § 1, item 58 of the Energy Act. In this capacity they should not be submitted to mandatory metrological control. Burdening customers with extra charges for consequent metrological check-ups of individual allocators, with no clear idea what this will bring in for them, will further aggravate the lack of trust in heat energy providers and cost-allocation companies and will increase their feeling of injustice and wrongdoing. The check-ups of allocators reported inaccuracy in only 1.8 – 3.2% of the cases, these results referring both to general and individual allocators. Thirteen EU Member States do not have regulation approved by law stipulating consecutive check-ups of allocators, and six Member States have prescribed check-ups in not less than five years. It should be also noted that there are not enough laboratories and an efficient schedule for metrological check-up cannot be achieved without causing inconvenience to the citizens. The frequent dismantling of devices might damage the integrity of connections which results in extra costs for the customers.  Therefore, the Ombudsman made the following recommendations to the service providers and the competent state authorities: 
· the individual residential allocators should not be subject to mandatory metrological check-ups; 
· for general allocators the schedule for check-ups should be changed from two to five years. 
Unfortunately, the Bulgarian Institute of Metrology made a proposal to change the time schedule for subsequent allocator check-ups from two to five years which does not take into consideration the negative consequences for customers.    
e) Protection of the consumers’ right to clear, accurate and comprehensible information about the indicators forming their monthly bills for heating and hot water supply 
Certain Ombudsman’s enquiries related to citizens’ complaints established that the adjusted bills do not contain the minimum required information stipulated in Appendix 1, 2, 3 and 4 of the General Terms of contracts between Toplofikatsiya-Sofia EAD and the trader related to providing cost-allocation services to customers in condominiums. Moreover, many of them lack the mandatory information on basic indicators forming customers’ monthly bills and do not allow verifying the calculations for the energy consumed.  
The Ombudsman recommended to the Council of Ministers to take action towards harmonizing the minimum scope of information with the requirements of Article 13, Metering and informative billing of energy consumption, of Directive 2006/32/EC of the European Parliament and of the Council, as well as introducing standard adjusted bills and invoices.   
To fulfill these recommendations an expert group was set up with the task of drafting a sample of a new itemized listing accompanying the bill, and the Ombudsman suggested 23 amendments and modifications to improve the form. His proposal was approved and the suggestions found place in the new format of the itemized monthly bill. 
The Ombudsman’s conclusion, based on the findings from a great number of enquiries into citizens’ complaints, is that the responsible institutions do not take enough measures for the protection of basic consumer rights and for many years they have been violated. 
Taking into account the high social value of the district heating service, the Ombudsman finds it necessary to emphasize once more that radical, long-term adequate solutions are needed to ensure consumers’ rights, encourage various choice options for heating and provide opportunities to exercise efficient control over district heating and heat accounting companies.    

2. Complaints related to electricity supply 
Electricity supply is one of the major factors in pursuing social and territorial cohesion, economic stability and sustainable development, and, consequently, efficient involvement of citizens in public and economic life. 
The Ombudsman shows concern over the frequent violation of a number of rights of electricity consumers, such as: 
· the right to access to electricity distribution and transmission networks and installations; 
· the right to information;

· the right to response within reasonable time. 
Moreover, the work on citizens’ complaints, the public opinion and the growing public distrust indicate evident lack of dialogue with the customers who have not yet been placed at the center of the attention by power suppliers. This has resulted in lack of understanding and resistance even against measures that have proved to be a normal practice in a number of European countries as, for instance, reading consumed electricity quantities at longer intervals.  
2.1. Citizens’ complaints are mainly related to: 
· failure to keep the deadlines for connecting new consumers to the power grid;  
· incorrect calculation of electricity quantities consumed; 
· overcharged bills; 
· poor quality of power supply; 
· disconnection from the electricity distribution network due to unsettled bills; 
· failure to provide bills for consumed electricity quantities; 
· billing consumed electricity at three-month periods by CEZ Bulgaria; 
· refusal to pay compensations for material damages; 
· collaboration for restoring disconnected power supply; 
· support in negotiating deferred payment agreements; 
· doubts in the accuracy of the meter. 
The figures about complaints against the electricity distribution companies are as follows: 
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2.2. Examples of enquiries on complaints where the Ombudsman has found violation of consumer rights and the service providers/administration have accordingly taken into consideration his recommendations. 
а) Violated right to pay for the actually consumed electricity quantities: 
( Complaint lodged by a consumer from Sofia against CEZ Electro Bulgaria regarding overcharged electricity bills. 
The enquiry conducted in CEZ Electro Bulgaria established that the disputed readings of the meter for the period January 30 2009  – April 30 2009 were incorrect and do not reflect actual power consumption. 
At the Ombudsman’s recommendation, the meter’s readings for day and night tariff were adjusted.  A tax credit notification was issued reimbursing the amount of BGN 154,25. 
( Complaint against E.ON Bulgaria lodged by a consumer from the village of Karan Varbovka, district of Rousse, about irregular correction for unrecorded electricity. The claimant disputes the period for which the electricity quantity was calculated and then adjusted – 180 days, from January 1 2009 to June 29 2009. 
The enquiry found that the power supply to the consumer’s residence was disconnected by electricians in June 2009, which is sufficient proof for the date the period of unrecorded consumption started, so the unrecorded electric supply should be calculated from this date on. 
At the Ombudsman’s recommendation E.ON Bulgaria adjusted the period from January 1 2009 – June 29 2009 to June 15 2009 – June 29 2009. 
( Complaint against CEZ Distribution Bulgaria lodged by a consumer from Sofia on the occasion of meter readings by day tariff only. The meter’s readings by night tariff remained the same from March 8 2008 to January 20 2009 although the claimant had duly informed the company about the problem. 
At the Ombudsman’s recommendation the meter was checked by authorized officials of CEZ Distribution Bulgaria and the claim was confirmed. 
The electricity bills were revised for the months of September, October and November 2007; March, April, July 2008 and April 2009. The meter was replaced in the presence of the consumer signing a protocol. 
The claimant received apologies for the inconvenience. 
( Complaint from a consumer from Sofia against CEZ Distribution Bulgaria about outstanding bills in his account unsettled by the previous owner 
The enquiry found that payments unsettled by the previous owner were actually calculated into the claimant’s account and checking the bill by ITN number displayed the outstanding dues even though under a different name.   
At the Ombudsman’s recommendation the company first revised the data in the system and the other person’s obligations were no longer part of the claimant’s bills. The problem was solved and the consumer was able to pay his bills at the cash-desk without explaining each time that he was not responsible for the outstanding debts of the other person. E-pay payments, however, were not possible because the program requires an ITN number and the unsettled debts were still there. 
After a new meeting with the company officers and at the urgent request of the Ombudsman, the problem was finally solved – the previous owner’s obligations were removed from the claimant’s account and checking bills by ITN number displayed only his own dues. Thus, the inconvenience and complications for paying electricity bills electronically were finally settled. 
b) Ombudsman’s mediation regarding requests for negotiating deferred payment agreements and restoring electric supply 
( Request from a consumer from Sofia asking for assistance in negotiating deferred payment of electricity bills with CEZ Electro Bulgaria for the period fromApril 5 2008 to July 16 2009 
Taking into account the poor health of the claimant, the electricity company was recommended to reach an agreement about deferred payment of outstanding bills. 
Thanks to the Ombudsman’s mediation the parties agreed to defer the outstanding dues and accepted scheduled six equal monthly payments without an affiliation fee of 30% over the amount due, a statement of agreement was signed and the electricity supply of the property was restored.   
( Request from a consumer from Sofia for assistance in negotiating deferred payment agreement with CEZ Electro Bulgaria and restoring the electric supply of the property 
The Ombudsman made a recommendation to the electricity company to agree on a schedule of equal payments to the amount of BGN 70,00 each, taking into account the poor health of the citizen, who had first degree of disability and was assisted by a care giver. 
Thanks to the Ombudsman’s mediation an agreement was reached and the electricity supply was restored. 
( Request from a consumer from Pleven with serious social problems for assistance in negotiating deferred payment agreement with CEZ Electro Bulgaria for outstanding debts amounting to BGN 414,63 
At the Ombudsman’s recommendation an agreement was reached for seven instalments of BGN 61,42 each without an affiliation fee of 30% over the amount due. 
The electricity supply of the property was restored. 
( Request from a consumer from Sofia for assistance in negotiating deferred payment agreement with CEZ Electro Bulgaria for outstanding debts amounting to BGN 1 090,00. 
The consumer lives in the residence but he is not the actual account holder and is involved in a lawsuit regarding the property ownership. He gets personal disability pension of BGN 150,00 and cannot afford to settle his obligation all at once. He explained the failure to settle his obligations with the ongoing recertification procedure with the Territorial Expert Medical Commission in January 2009. While waiting for the decision he did not receive his pension. 
Thanks to the Ombudsman’s mediation an agreement for deferred payment was reached. A statement of agreement was signed accepting a schedule of 12 payments and the electricity supply of the property was restored. 

c) Violated right to information 
( Complaint by a consumer from Varna against E.ON Bulgaria about not receiving electricity bills 
The enquiry conducted in E.ON Bulgaria found that the claimant did not receive his electricity bills due to the fault of a subcontractor employee. 
At the Ombudsman’s recommendation the company undertook relevant action and the citizen was duly informed on how the bills would be sent to him. 
The company apologized for the negligence. 
( Complaint by a consumer from Sofia against CEZ Electro Bulgaria about not receiving electricity bills 
The enquiry established that the address registered for the consumer’s number in the information billing system and courier service was incomplete. At the Ombudsman’s recommendation the company revised the claimant’s data and thus the consumer’s rights were restored. 
( Complaint by a consumer against CEZ Electro Bulgaria on behalf of the residents in a condominium in Sofia about not receiving electricity bills 
The enquiry reported that the condominium was listed under a wrong address in the company data base. At the Ombudsman’s recommendation the information was revised and the problem was solved. 
( Complaint by a consumer from the town of Gorna Oryahovitsa against E.ON Bulgaria Sales
The enquiry conducted in E.ON Bulgaria Sales figured out the problem and the consumer’s request to receive electricity bills by e-mail was satisfied. 
( Complaint by a citizen from the village of Tiurkmen, Brezovo district, against EVN Bulgaria Electricity Distribution, Customer Center – the town of Rakovski regarding wrongful trimming of tree branches in a private property in the village.  

During the enquiry it was found that the action undertaken by the company was part of the safety measures taken on a regular basis across the distribution network prior to the winter season by virtue of Regulation No. 9 of June 9 2004 on the technical operation of power stations and grids and Regulation No. 16 of June 9 2004 on the easements for energy sites. 
A reply was duly sent to the claimant with regard to his complaint with some pictures enclosed. In his letter the manager of the Customer Center – Rakovski explained that the owners should themselves take care of trimming the trees in the close proximity of the transmission network in compliance with the requirements. 
Taking into account the fact that as a rule the owners are not notified in advance about any forthcoming trimming of trees, as was mentioned in the complaint and later confirmed by the mayor of the village of Tiurkmen, the national Ombudsman recommended to the Customer Center manager to implement a mechanism for giving prior notice to the citizens and their possible involvement in this operation. Moreover, provision for such cases is made in Regulation No. 16. 
An answer was received that these operations will comply with the Ombudsman’s recommendations. 
d) Violated right to access to electricity supply 
It should be reminded that in a Resolution of June 19 2008 about the European Charter on the Rights of Energy Consumers the European Parliament stresses that European electricity and gas consumers have the right to be connected to the networks and to be supplied with electricity and gas at reasonable, transparent and non-discriminatory and clearly comparable tariffs and prices, including adjusted prices and tariffs resulting from their respective indexation mechanisms. 
The major issues related to the right of access to electricity supply outlined in the citizens’ complaints are, as follows: 
· disconnected electricity supply; 
· failure to keep deadlines for connection to the electricity distribution networks fixed by contract with power supply companies;  
· poor quality of the power supply. 
Some examples: 
( Complaint by a citizen from the town of Sliven about not being able to use a municipal residence due to disconnected power supply because of unsettled bills by the previous tenant  

An enquiry was conducted in the Municipality of Sliven and the Ombudsman recommended taking adequate action to restore the power supply as the Municipality bears joint liability for the obligation of tenants of municipal housing to EVN Bulgaria. 
The power supply was restored after opening a new account for the municipal residence. 
( Complaint by citizens from the town of Varna about lack of power supply in a property due to power cable breakdown  
The enquiry established that E.ON Bulgaria Networks was not in a position to make the repair as the company did not own the power supply network. The latter was constructed on a co-operative basis by the owners in the summer-house area and they are responsible for the maintenance of the infrastructure. 
( Complaint by a citizen from Sofia against CEZ Distribution Bulgaria about delayed signing of contracts for interconnection of properties in the village of Negovan 
The enquiry conducted in CEZ Distribution Bulgaria found that a new transformer station was planned to be built for the newly formed residential areas No. 35, 43 and 44 in the neighbourhood of the village of Negovan. Since a project visa for the construction of the transformer station has not been issued yet /which is a prerequisite for signing a contract/, CEZ is not in a position to sign contracts for connection to the distribution network specifying the details on deadlines and obligations of the distribution company for building the installation. 
( Complaint by a citizen from the town of Vratsa against CEZ Distribution Bulgaria about delayed interconnection to the electricity distribution network 
The enquiry established that the company had not yet received the approval order of the Municipality for the modification of the District Zoning Plan required to resume the procedure for issuing a construction permit. 
( Complaint by a citizen from the town of Blagoevgrad about failure of CEZ Distribution Bulgaria to meet the deadline for interconnection of an agricultural irrigation pump system in the neighbourhood of Sheitanitsa, Blagoevgrad territory 
The enquiry found that the reason for the delay was the fact that the low voltage network in the area was not owned by the electricity distribution company. Although the circumstances related to provision of low voltage power had been known since 2006, three years were not enough to settle the problem.   
( Complaint by a citizen from the town of Razlog regarding breach of contract by CEZ Distribution Bulgaria for interconnection of a site to the electricity distribution network 
It was found that the deadline fixed in the contract for completing the installations was January 16 2009. It was not until December 2008 that the company experts drafted the parts Electricity and Safety and Health Plan of the design for external power supply of the site. The parts Geodesy and Temporary Traffic Control Plan were subcontracted to qualified experts following selection procedures on October 31 2008 and April 1 2009, respectively. A request for issuing a construction permit for the power connection installations was filed with the Municipality of Razlog on July 22 2009.  Consequently, a construction permit No. 145/11.11.2009 was issued. 
The Ombudsman’s conclusion is that CEZ Distribution Bulgaria could have and must have taken into account the technological time needed to elaborate the designs before signing the contract for interconnection. 
( Complaint by an initiative committee of the residents in the summer-house area Ranova Niva, Municipality of Novi Iskar regarding lack of power supply in the neighbourhood
It was found that a new transformer station was needed to provide power supply to the area, but CEZ Distribution Bulgaria had no suitable plot for that purpose. At the Ombudsman’s recommendation a meeting was held between representatives of the company and the mayor. An agreement was reached to initiate a procedure for modification of the district zoning plan and then proceed to issuing a project visa and vesting building rights. 
( Complaint by a citizen from the town of Varna regarding E.ON Bulgaria Networks failure to meet deadlines for interconnection of a site to the electricity distribution network 
The enquiry established that the delay was due to uncertain property boundaries. Relevant action was taken and the contract of interconnection of the garage cell was fulfilled. 
( Complaint by a citizen from the town of Triavna about poor quality of the power supply service in the villages of Dolni Radkovtsi and Gorni Radkovtsi 
The enquiry established that the poor quality of the power supply was due to the operation of the existing installations. It is necessary to acquire ownership over a plot for the purpose of building a new transformer station. 
It can be concluded that the major reasons for delayed interconnection to the power supply network are related to the following: 
· urgent demand to build new installations and infrastructure; 
· settling ownership rights over plots; 
· compliance with the procedures under the Urban Planning Act; 
· infrastructure and installations as components of the electricity transmission or distribution network and are owned by third parties should be subject to buyout by the licensed energy companies. 
In order to guarantee the citizens’ right to access to power supply services the Ombudsman recommended to the responsible institutions – the Ministry of Regional Development and Public Works and the Ministry of Economy, Energy and Tourism to review the acting legislation and put forward efficient mechanisms for connecting customers to the electricity distribution networks. 
3. Complaints regarding telephone and Internet services 
3.1.  Citizens’ complaints are mainly related to: 
· poor quality of Internet service; 
· poor quality of telephone service; 
· lack of mobile phone coverage; 
· unauthorized telephone charges; 
· request for assistance to terminate automatically renewed fixed-term contracts without paying a penalty.  
Complaints against telecommunication companies can be grouped as follows: 
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3.2. Examples of enquiries on complaints where the Ombudsman has found violation of consumer rights and the service providers/administration have accordingly taken into consideration his recommendations. 
а) Violated right to pay actual costs for the service: 
( Complaint by a consumer from the town of Rousse against BTC about unauthorized charges for the BTC ADSL service 
BTC offered a service – free Internet test period. In February 2008 a modem was delivered by courier but it could not be installed. In spite of this, the bill in April 2008 included charges to the amount of BGN 50,04, VAT excluded, for Internet service that had not been used. The subscriber did not pay the charges and the telephone post was disconnected. A number of complaints were addressed to BTC but they were left without positive result. 
After the enquiry and at the recommendation of the Ombudsman the debt for the BTC ADSL service was cancelled and action was taken to restore the telephone post. 
( Complaint by a consumer from the village of Tsalapitsa, Plovdiv district against BTC about penalty charged for terminating the BTC ADSL service  

On June 6 2009 the subscriber visited a BTC Center and asked to terminate his contract of June 11 2008 for providing ADSL services signed for a term of 12 months. He returned the ADSL package and signed a form/contract confirming that the service would be therefore considered cancelled and there would be no sanctions. Nevertheless, the claimant was charged a penalty for terminating ADSL Tempo service amounting to BGN 247,88. 
After the enquiry and at the recommendation of the Ombudsman BTC revised the unauthorized penalty and issued a credit notification to the amount of BGN 198,30. 
( Complaint by a consumer from Sofia against BTC about unauthorized charges for a telephone post in the village of Mihaltsi, Municipality of Pavlikeni 
The telephone post was disconnected from October 30 2008 to June 1 2009 and the subscriber paid only the monthly fees of BGN 6,00, and for the months of June and July – BGN 13,80. After the digitalization of telephones in the village the claimant found that the telephone number had been given to another subscriber although she had been paying the monthly fees. 
After the enquiry conducted in BTC and at the Ombudsman’s recommendation the company revised the bill for the amount of BGN 32,86. 
b) Violated right to quality services: 
( Complaint by the mayor of the village of Dolna Lipnitsa, Municipality of Pavlikeni against MOBILTEL regarding the lack of mobile network coverage in the village. In spite of the number of complaints addressed to M-Tel, the company did not commit itself to a particular term to fix the problem. 
The enquiry conducted in MOBILTEL reported that the mobile network coverage problems were caused by replacement of installations in the village of Obedinenie undertaken due to urgent technical reasons. The network mobile coverage in the region was fully restored. 
( Complaint by a subscriber from the village of Kulina voda, Municipality of Belene regarding the lack of mobile network coverage in the village 
The enquiry conducted in MOBILTEL, COSMO BULGARIA MOBILE and BTC established that the lack of mobile network coverage was not due to failure to fulfill obligations related to building, developing and expanding the network in view of their individual licenses, but was caused by the specifics of the geographic relief in the village and its neighbourhood which disturbed the mobile signal. M-tel assured the Ombudsman they would consider feasible technical options for the further enhancement of the network in the area as part of their long-term strategy for optimizing the public electronic communication network. GLOBUL were expecting to finalize the procedure of leasing a property owned by the municipality of Belene. After getting a construction permit they would start building a separate base station to provide network coverage for the village of Kulina voda as well. VIVATEL, considering the Ombudsman’s recommendations to improve coverage in the village, initiated adequate action to do relevant research and provide the service.  
( Complaint by a subscriber from Sofia about the poor quality of the telephone service provided by BTC 
After the enquiry and at the Ombudsman’s recommendation the BTC monthly bill was revised for the period when the service was disturbed and a credit notification was issued for an amount equal to two monthly subscriber fees.   
( Complaint by a subscriber from the village of Kazichene about monthly charges for Vivacom Net City plan 
The enquiry established that according to the official rules of the tariff plan the modem should have been free as part of the promotional package costing a total of BGN 15,00, VAT included. In spite of that, BTC groundlessly charged two monthly fees: Vivacom Net City- Take-Away – BGN 12,50, VAT excluded and Vivacom Net WiFi modem – BGN 2,00, VAT excluded. By tax credit notification the amount was revised for the period from May 19 2009 to January 13 2010. 
c) Mediation of the Ombudsman in processing requests for assistance related to telephone services: 
( Request for assistance by a consumer from the town of Pleven about terminating a contract for the service BTC ADSL before the term set without penalty 
After the enquiry the Ombudsman made a recommendation to the company, considering the citizen’s difficult financial circumstances which made him cancel the contract, to reach a sensible solution for both parties and terminate the contract by mutual consent. The company agreed with the Ombudsman’s arguments and waived the penalty of BGN 105,00. 
3.3. Complaints against M-TEL, VIVACOM and GLOBUL regarding automatic renewal of fixed-term contracts for mobile and Internet services 
In 2009 a growing number of complaints were addressed to the Ombudsman about problems and complications the customers of mobile and Internet services encounter having signed contracts with Vivacom, M-Tel and Globul. Customers are not satisfied with the provision included in the individual contracts that if prior notice in writing to cancel the service is not given within fixed deadline, the contract will be automatically renewed for one year. In case of early termination of the renewed contract by the subscriber the companies specify a penalty provided for in the initial contract – paying the monthly access fees due till the contract expiry date.   As a result, customers, in their majority, cannot freely use the services of various mobile operators and face established bad practices and evil mechanisms. 
A number of similar complaints asking for assistance to terminate automatically renewed fixed-term contracts were lodged by customers from the towns of Svishtov, Sofia, Bourgas, Pomorie, Kyustendil and so on.  
These complaints gave grounds to undertake the following research: 
· Analysis on the general terms and conditions for providing services by the companies as regards renewal and termination of individual contracts; 
· Analysis on the provisions outlining the expiry of the contract and the terms for renewal on the basis of individual contracts submitted by the customers;  

· Analysis on the relevant statutory acts of the national and European legislation;  
· Analysis of existing practices in this field in other European countries; 
· Assessment of the impact of the existing practices on consumer rights. 
Taking into account the results from the research, the Ombudsman’s institution made the following conclusions:   
· The consumer right of choice has been violated by the operators of mobile and Internet services 
· The operators of mobile and Internet services employ unequal /unfair/ terms 
a) Violated right of choice: 
The companies have been using undue influence thus significantly impairing the freedom of choice of the average consumer with regard to the service provided by offering contracts under the condition of automatic renewal of contracts unless prior notice in writing to cancel the service has been given. Practically, customers are faced with one and the same type of attitude by all the operators. 
Mobile operators employ mechanisms seriously impeding the customers in taking action on termination of contracts by: 
· delayed registration of written notification submitted by the subscriber within the specified deadline; 
· imposing requirements for additional steps related to the termination not outlined in the individual contracts; 
· applying persistent pressure and unwelcome soliciting by phone. 
It is important to mention that the difficulties Bulgarian customers come across in their desire to change their mobile service provider completely disagree with the EU policy for facilitating the steps and procedures in changing providers of major retail services. 

b) Unequal/unfair terms in signing contracts with mobile and Internet operators: 
Customers are placed in an unequal position because they are deprived of the right to influence in any way the content of the contracts. When signing individual contracts for providing mobile and Internet services practically there is no negotiating between the parties because the provider offers pre-formulated standard contracts. This contradicts the provisions of the Consumer Protection Act, namely: 
By virtue of Article 146, para 1 and 2 Consumer Protection Act about the unequal terms  in customer contracts, the provisions have been drafted in advance and were not individually negotiated, and the consumer has therefore not been able to influence the substance of the term, particularly in the context of pre-formulated standard contracts (corresponds to Article 3, § 1 and § 2 of Directive 93/13/EC).      
Customers are obliged to pay unwarranted penalties for canceling an automatically renewed fixed-term contract, which definitely influences their economic behaviour. 
The penalties set out in the contract for early termination of a fixed-term contract renewed automatically after expiry date are excessively high compared to the damages the mobile operator would have suffered. Here we have to remind that in view of Article 143, item 5 Consumer Protection Act, an unfair term in a customer contract is any provision which, contrary to the requirement of good faith, causes a significant misbalance in the parties’ rights and obligations arising under the contract, to the detriment of the customer by making him pay an ungrounded and excessively high compensation or penalty.     
4. Complaints regarding water supply and sewerage services 
4.1.  Citizens’ complaints are mainly related to: 
· delayed handling of failures and emergencies; 
· constructing individual water supply derivations; 
· speeding up the construction of water supply and sewer collectors under the separate investment programs; 
· allocation of the consumed drinking water calculated as a difference between the readings of the general water meter and the total of individual meter readings.     
4.2.  Examples of enquiries on complaints where the Ombudsman has found violation of consumer rights and the service providers/administration have accordingly taken into consideration his recommendations. 
a) Violated right to a quality service: 
( Complaint by customers from Sofia, Lozenets district against Sofia Water Company about outflow of waste water in the foundations of the building leaking into the basement corridor 
The enquiry established that the central heating sewer with the pipe feeding three blocks of flats, constructed following the design of Energoproject in 1989/1990, was sloped towards the drain chamber. The sewerage was situated at an average depth of 0,6 m from the bottom of the heating sewer. Due to clogging of the sewers at the crossing of Persenk Street and Dragalevska Street, the central heating chamber was filled with fecal water flowing back through the heating sewer to the district heating substations of the three buildings and to the basements.    At the recommendation of the Ombudsman the building derivations were subject to technical purging directed to the central sewerage system along Gragalevska Street and the waste water outflow was stopped. 
( Complaint by customers from Sofia, Dianabad district against Sofia Water Company regarding disturbance in providing hot water. The customers lodged a complaint to the company in July 2009 but no adequate action was taken. 
The enquiry established that the existing installation in the residential building, providing continually hot water, did not maintain the required pressure of cold water. At the Ombudsman’s recommendation a new hydrophore system was delivered and installed without delay thus solving the problem with the hot water supply to the customers. 
( Complaint by a consumer from the village of Voivodino, Maritsa district about delayed construction of a sewerage collector along Komi Street and related works for restoring the drinking water sewer and repairing the streets and pavements.  

As the Ombudsman recommended, resources were reallocated to finish the construction of the sewerage collector. Besides, the Water and Sewerage Company, Plovdiv fulfilled its commitment to replace the temporary sewer in the damaged section of ф3/4” with a new one of PEHD ф90 pipes, which was sufficient to solve the problems with providing normal water supply to the residents in the village. The contracted company restored Komi Street, which is a village lane. 
( Complaint by a customer from Sofia, residential area Sveta Troitsa about disturbed water supply 
At the Ombudsman’s recommendation to eliminate the disturbances in the water supply, Sofia Water Company took relevant action by regulating the water pressure in the area, cleaning the filters of the derivations to the buildings and consequently the water supply was restored to normal.  
( Complaint by customers from Sofia, Boyana district regarding disturbed drinking water supply in private properties 
The enquiry established there were several consecutive failures in the sewerage system of the area recorded in the Log for Registering Failures and Emergencies. Although they were fixed, the water supply provided to the houses remained of poor quality. As recommended by the Ombudsman, to address the water supply problems in the area, Sofia Water Company planned to replace the main sewer and the derivations to the individual houses in its Program 2010. 
b) Violated right to individual reading and billing of water consumed: 
( Complaint by a customer from Sofia, residential area Orlandovtsi against Sofia Water Company regarding refusal to a request to construct independent water supply to a house. The citizen addressed the company on the matter, but no relevant action followed. 
As recommended by the Ombudsman, a commission of Sofia Water Company visited the complainant on December 9, 2009 and they reached an agreement on the technical solution of the problem. 
( Complaint by a customer from the town in Mezdra against Water and Sewerage Vratsa about splitting the water supply among the customers in the building on Al. Stamboliiski Street  
At the recommendation of the Ombudsman a commission headed by the Deputy Manager of Water and Sewerage Vratsa visited the building on November 11, 2009. The citizens were briefed on the terms and conditions for splitting the water supply in compliance with the provisions of Article 12 and 13 of Regulation No. 4 of 2004 (State Gazette, issue 88/14.09.2004).   After an agreement was reached the splitting was accomplished. 
( Complaint by customers against Water and Sewerage – Plovdiv about poor water pressure and excessively high consumption of drinking water for a property situated in the town of Klisura, Klisurska komuna street, Plovdiv district 
The enquiry established that the citizens had lodged a complaint to Water and Sewerage – Plovdiv. Although representatives of the company visited the complainants’ home, the problem remained unresolved. At the recommendation of the Ombudsman the Manager of Water and Sewerage – Plovdiv made a personal commitment to the case and company experts installed an air-release valve on the building water supply derivation to prevent the air cushion effect causing wrong readings of the water meter. 
c) Violated right to response within reasonable time: 
As it is seen from the examples above, the consumers’ basic rights to response within reasonable time have been violated by Water and Sewerage – Plovdiv and Sofia Water Supply Company. 
5. Complaints about violation of consumer rights in retail trade with consumer goods  
The Ombudsman received a number of complaints from customers about exercising their right of warranty claims under the Consumer Protection Act. 
a) Some examples of violated consumer rights in sales of consumer goods: 
( Complaint by a citizen from Sofia about refusal of the Commission for Consumer Protection to reply in writing to a complaint regarding a warranty claim for a mobile phone purchased in a 2 be store   
After three unsuccessful attempts to repair the mobile phone, the claimant was redirected to the service center of another chain of stores where they explained that her warranty was not valid for them and she would have to pay for the repair, thus losing her warranty. Returning to the shop consultants of the 2 be store again, she was informed that her phone was scratched and she lost her right to warranty service. At the Ombudsman’s recommendation the Commission for Consumer Protection provided assistance and cooperation in settling the dispute with the seller.  An enquiry was conducted in the outlet where the mobile phone was purchased. A written reply was sent on the findings of the enquiry. 
( Complaint by a citizen from the town of Plovdiv requesting assistance in canceling a contract for the purchase of a mobile phone and refunding 
The claimant bought a Sony Ericsson K750i mobile phone from a Handy-Tel store in Plovdiv. The phone was given for repair five times. The last claim was satisfied and the phone was replaced with a new one. The customer put a claim for the new phone as well and requested a refund. Mrs. Stukalova received a notification that the phone had been repaired but she did not pick it up from the store because her request was not satisfied. Enquiries on the case were conducted by the Commission for Consumer Protection as well, but no violation of her rights was found.   
( Complaint by a citizen from the town of Pleven requesting from GLOBUL to replace her mobile phone with a new one so as to use the provided service in a normal way and to get compensation by the company for damages suffered 
In the complaint it is alleged that after it was bought the mobile phone was repaired four times within the warranty period in the company store in Pleven, and once the repair took over a month. After that the phone showed the same defect. This was also confirmed at testing it by a shop consultant in the store after the last repair. After the enquiry conducted in Cosmo Bulgaria Mobile it was found that the phone came in for repair twice. First the circuit board was replaced and then the receiver. The seller also issued an Act that the claim was satisfied. The company considers there are no grounds to replace the phone as the fault was repaired. 
b) Major issues:

The analysis of complaints on similar issues, which is also performed in the context of Directive 1999/44/EC of the European Parliament and of the Council of May 25 1999 on certain aspects of the sale of consumer goods and associated guarantees, together with the assessment how the acting Consumer Protection Act harmonizes with the Directive’s provisions, outlines the following major issues:   
- The number of repairs for warranty period goods is not restricted:  
The Consumer Protection Act does not specify how many repairs can be made for warranty period goods. This allows the seller to make an unlimited number of repairs, even for one and the same defect, which is not in the interest of the consumer placing him in a tied-up situation of running into endless repairs, one after the other.  
Although Directive 1999/44/EC does not explicitly define the number of repairs, it must be taken into account that in the Preamble it is emphasized that Member States should be allowed to adopt or maintain in force more stringent provisions in this field to ensure an even higher level of consumer protection. 
- The time for the repair of warranty period goods is too long: 
According to Article3, para 3 of Directive 1999/44/ЕC of the European Parliament, any repair or replacement will be completed within a reasonable time and without any significant inconvenience to the consumer, taking account of the nature of the goods and the purpose for which the consumer required the goods. The Consumer Protection Act specifies that the term for bringing consumer goods into conformity with the contract of sale is one month (Article 113, para1). The specified deadline is not reasonable and brings significant inconvenience to the consumer because it actually allows the seller to wait unit the deadline – for 30 days – and practically the consumer is not in a position to use the item he has bought. Taking into account the unlimited number of repairs, not only significant inconvenience is caused, but the purchase itself becomes pointless. 
- The consumer’s right to have the contract of sales rescinded or ask to have an appropriate reduction made in the price is limited 
By virtue of Article 3, para 5 of the Directive, the consumer may require appropriate reduction of the price or have the contract rescinded:  
- if the consumer is entitled to neither repair nor replacement, or 
- if the seller has not completed the remedy within a reasonable time, or 
- if the seller has not completed the remedy without significant inconvenience to the consumer. 
The Consumer Protection act provides for these opportunities (Article 114) in the presence of the following two prerequisites: when there is lack of conformity with the contract of sale and when the consumer is not satisfied with the way his claim was settled under Article 113. So, by virtue of the provisions of the Consumer Protection Act the final decision is made by the seller and in this sense greater protection is given to his interests. 
The conclusion of the Ombudsman is that the protection of citizens’ rights in the sale of consumer goods does not fully comply with the high European standards. It is necessary to outline in the Consumer Protection Act clear and explicit rules for protection of the consumer in the case of purchasing defective goods. 
Chapter Five
SOCIAL RIGHTS OF CITIZENS
The most important areas of the EU social policy and its impact on domestic social policies relate to improving living standards and working conditions, achieving social security and equality. The social model of the European Union is a model of developed countries sharing common values such as human rights, democracy and solidarity and commitment to economic development, social justice and environmental protection. Therefore, crucial for achieving the objectives is the high level of social protection systems, development of social dialogue and services of common interest (utilities): 
As we know, the updated EU Social Programme is based on three interrelated and equally important objectives:
· Creating opportunities: meaning more and better jobs, facilitating mobility, creating opportunities for everyone to develop their own potential, respect for European diversity and fight against open and indirect discrimination, racism and xenophobia. 
· Ensuring access: considering the widely different conditions for start in life, opportunities cannot be provided without improving access for citizens in disadvantaged position. All citizens should have access to high-quality education, social protection, healthcare and services that could help them overcome the initial differences and provide opportunities for all to enjoy longevity and better health. 
· Expressing solidarity: part of the European social culture is the notion of social solidarity – among generations, regions, richer and poorer social strata, as well as among the richer and less rich Member States. Solidarity implies action to help those who are disadvantaged, those who can not benefit from the open, rapidly changing society. This means to promote social inclusion, participation and dialogue, combating poverty and to support those who have temporary problems due to globalization and technological change.  
Social problems in Bulgaria are characterized by extreme acuteness, high sensitivity and interest of individuals and their organizations. This requires adequate management of social activities to improve living and working conditions, to ensure proper social protection, social dialogue, human resource development to the end of high and sustainable level of employment and combating exclusion from social life, establishment of public intolerance of violations of social rights of citizens. 
In 2009, 432 complaints regarding social activities (16% of the total number) were lodged with the Ombudsman institution. Depending on the violations subject of the complaints, they could be grouped as follows: 

[image: image4]
Compared to the previous year, there is a significant increase of complaints relating to employment rights and employment - 50 percent, as well as to issues relating to the rights of children and young people - twice. Typical for complaints in the social sphere is that citizens most often raise many questions. Moreover, very often when performing enquiries on specific complaint is established that other forms of social assistance and support could have been offered but the complainants had not addressed the relevant authorities. 
1. Complaints regarding employment rights and employment.

1.1. Complaints and objections of citizens are mainly related to: 
· outstanding payments of remunerations and compensations upon termination of employment contracts and service relationships; 
· labour disputes arising from termination of employment contract or disputes following a terminated service relationship; 
· outstanding payments of writs of execution arising from employment relationships; 
· employment rights and their defense opportunities; 
· infringements in holding competitions for appointment to positions subject to employment or service contracts; 
· employment and training for unemployed; 
· problems, encountered after the employer has left the territory of the Republic of Bulgaria, etc.; 
· outstanding wages for working without an employment contract; 
· dissatisfaction with territorial directorates of the General Labour Inspectorate Executive Agency. 

· delay in scheduling hearings on labour disputes;
· Failure of payment of subsistence and accommodation costs for business trips. 

1.2. Examples of enquiries on complaints where the Ombudsman has found violations of citizens’ rights and the administration have accordingly taken into consideration his recommendations. 
a) Violated right to remuneration for time worked: 
( Complaint by citizens from the town of Rousse for failure of payment of remuneration - D.M. Security Group Ltd. 
At the recommendation of the Ombudsman, the Labour Inspectorate Directorate – Rousse conducted an enquiry. It was found that for the employment contracts concluded and signed by the citizens the employer had informed the territorial division of the National Revenue Agency within the prescribed deadline. Instructions were issued for payment of the remuneration due. The remuneration in question was paid.  
( Complaint by a citizen from Sofia against Irrigation Systems EAD – Sofia Branch for unpaid remuneration.

In the process of enquiry was found that the remuneration due to the citizen had not been paid. The Ombudsman made a recommendation to the employer to conform with his/her legal obligation and to pay the remuneration due to the complainant. The remuneration was paid. 
( Complaint by a citizen from Sofia against Irrigation Systems EAD – Sofia Branch for non-payment of remuneration and compensation for unused annual leave, failure to issue certificates for insurance income and length of service and fear of retaining the record of service document when submitted for completion. 
In the process of enquiry the company undertook the necessary actions to pay the remuneration and compensation due and for issuance of the relevant documents certifying the citizen’s insurance rights. It was agreed with the manager that the data relating to the termination of the employment contract with the citizen will be recorded on the date of submission of her record of service document. Regarding the failure to issue the relevant documents certifying the citizen’s insurance rights within the legally prescribed deadline, a recommendation was made to the company manager to ensure the citizens’ right to good administration. The remuneration and compensation were paid, the documents certifying the citizen’s insurance rights were issued and handed and the service record document was completed on the date it was presented. 
( Complaint by a citizen from the town of Yambol against SUNDIAL WINERY Ltd. for failure to pay remuneration and social security contributions. 
Following an inquiry to the Yambol District Court it was established that the procedure in bankruptcy of the company had been closed by a decision of the court. The Ombudsman recommended that the Labour Inspectorate Directorate – Yambol and the Territorial Directorate of the National Revenue Agency - Yambol should take action to pay the claimed by the citizen remuneration and recovery of her insurance rights. The company paid the remuneration claimed and deposited the social security contributions for the time period the citizen was in employment relationship with SUNDIAL WINERY Ltd. 
( Complaint by a citizen from the town of Knezha against the Ministry of Interior regarding failure to pay compensation amounting to 20 (twenty) gross salaries upon termination of employment relationship due to gained right to retirement. 
It was established that the complainant was entitled to the compensation claimed but it was not paid either to him or to the other entitled employees due to shortage of funds. A payment schedule was elaborated for these compensations and the people concerned were duly informed. 
b) Violated right to healthy and safe working conditions: 
1063/2009 Complaint by a citizen from Sofia regarding work in unhealthy environment 
The on-site inspection established penetration of unsavory smells and asphyxiating gas from the adjacent to the lottery point bakery workshop despite the prescription issued by the Regional Inspectorate of Public Health Protection and Control – Sofia for the repair of the workshop local ventilation system. This has a negative effect on and deteriorates the health of the citizen hired by the Regional Directorate – Sofia of the BULGARIAN SPORTS TOTALIZATOR. 
The Ombudsman recommended to the Regional Inspectorate of Public Health Protection and Control – Sofia to conduct another enquiry. The prescriptions for putting the ventilation system in operational condition were fulfilled. It was found that the risk assessment elaborated for the lottery point as well as for 16 other sites at various locations had not been projected with measurements of the working environment components and no individual risk assessments were made for each site. Moreover, in the risk assessment the penetration of unsavory smells and asphyxiating gas in the lottery point was not reported. Therefore, at a recommendation of the Ombudsman, the risk assessment was revised in the process of the enquiry. Healthy working conditions are provided. 
c) Violated right to good administration: 
( Complaint by a citizen from the town of Varna against Labour Inspectorate Directorate – Varna regarding a consecutive refusal by two officials to accept an appeal for violations of the labour legislation under the excuse that it was against a former employer. 
The initiated enquiry established that the citizen had addressed the supervisory authority to take action to receive compensation under Article 331 Labour Code (due upon termination of employment contract initiated by the employer); in disagreement with the amount paid, which she called ‘compensation’, and with the amount of the deducted social security contributions and payment for overtime. The order submitted by the citizen indicated that the employment contract was terminated at her request and therefore the claimed amount was not due. With this regard she was informed on the lack of legal grounds for intervention by the supervisory authority. It was also explained that disagreement with the amount paid, where the grounds for payment was not specified, is a labour dispute within the meaning of the Labour Code and should be considered by the relevant court. However, in non-compliance with the Code of Conduct of State Administration Employees, the disagreement with the amount of the deducted social security contributions was not referred to the National Revenue Agency as the competent authority for this issue. The Ombudsman recommended to the Director of the Labour Inspectorate Directorate – Varna to undertake the necessary measures so that the citizens to be provided with comprehensive information necessary for protection of their rights and interests and to conduct an enquiry on the claimed remuneration for overtime. The employer received a mandatory to execute prescription to pay the remuneration for overtime due to the citizen. 
d) Right to employment and vocational training:

( Complaint by a citizen from Sofia registered as unemployed in February 2003 against Labour Office Directorate – Sofia regarding the provided mediation services for information, finding employment and enrollment in qualification courses. 
The enquiry established that during almost the whole 2004 and to the middle of 2005 the citizen had declared health problems and therefore no assistance was provided to her for finding employment. In 2005 she was referred to a potential employer for the first time but for a job that was not suitable for her health condition, as the Territorial Expert Medical Commission’s decision submitted was not taken into consideration. When referred for a second time, the employer refused to hire her due to the lack of professional experience. It was also established that in 2003 she had applied for enrollment in a qualification course but was enrolled in one only in 2008 and another qualification course was proposed to her for 2009. Considering the continuous unemployment of the citizen and the hampered by her health condition employability, at a meeting with officials of the Employment Agency we emphasized the need of better care for integration in the labour market of people with reduced ability to work. 
After the actions taken, the citizen was contacted and hired for a job relevant to her health condition. 
1.3. Issues requiring timely management decisions: 

Already in his previous report for 2008, the Ombudsman accentuated violations of the labour and insurance rights of workers and employees whose employers have either left the territory of the Republic of Bulgaria or cannot be found. It should be reminded again that in such cases workers and employees fall into a ‘vicious circle’ with no way out. The consequences are as follows: 
· unpaid remunerations;

· unpaid social security contributions;
· pending employment relationships;

· incomplete documents for employment and/or insurance record. 
Besides, workers and employees are not able to: 
· start a new job with a new employer and conclude a new employment contract for 8-hour workday; 
· get registered with the employment office and receive unemployment benefits; 
· terminate the employment contracts – there is no employer available; 
· exercise their rights to personal pension for length of insurance and retirement age. According to the Social Insurance Code, the pension is disbursed as of the date of termination of insurance; 
· have continuous health insurance rights, thus having to pay for provision of health services. 
The analysis of the Bulgarian labour and insurance legislation shows that solutions to such issues have not been statutory regulated. No option is envisaged for ex-officio completion and issuance of documents relating to employment relationships and documents certifying employment and/or insurance record. It has been found that only in 2010 a working group has been set up to propose solution to this case.    

The Ombudsman highlights the need for timely amendments to the legislation to envisage mechanisms regulating the status of workers and employees with violated employment and insurance rights by improper employer. 
2. Complaints regarding social security 
2.1. The complaints and objections of citizens are related mainly to: 
· unpaid insurance contributions by the employer; 
· problems arising in cases of recovery, suspension or termination of payment of unemployment or maternity benefits; 
· failure to pay compensations in case of temporary inability to work; 
· issuance of certificates for length of employment and/or insurance and income; 
· impossible to discover archives of closed down enterprises or archives of enterprises where the employer has left the country and has never come back. 
In the area of pension insurance citizens’ complaints are mainly related to: 
· low pension amounts;

· labour categorization;
· recalculation of pensions;

· restriction of the pensions’ amounts to the adopted maximum amount; 
· low amounts of the allowances allocated pursuant to Article 9 Political and Civil Vindication Act for Individuals who Have Undergone Repressive Actions, etc. 

2.2. Examples of enquiries on complaints where the Ombudsman has found violations of citizens’ rights and the administration have accordingly taken into consideration his recommendations.
a) Violated right to recognition of accident at work: 
( Complaint by a citizen from Sofia against BAT SECURITY Ltd. regarding an accident at work which was not declared by the employer. The citizen requested from the Sofia Office – Social Security to issue a certificate for accident at work but did not receive a reply. 
The enquiry found that the citizen had reported that the date of the accident was the date recorded as the first day of inability to work in the sick certificate issued by a medical institution in the city of Plovdiv, but that date was marked as ‘extension’. The Ombudsman’s efforts led to finding additional information and on its grounds the accident was recognized for an accident at work. 
b) Violated right to compensation in case of temporary inability to work: 
( Complaint by a citizen from the town of Kardzhali regarding failure to pay a compensation for temporary inability to work. 
For more than three months the citizen has been allowed a leave of absence for temporary inability to work. He did not receive compensation because his former employer did not submit the documents for temporary inability to work and the relevant documents for paid remuneration, compensation paid for the first day of inability and social security contributions to Sofia Office – Social Security. The citizen addressed the Sofia Office – Social Security, but without success. The enquiry found that Sofia Office – Social Security had asked several times for the necessary documents the trustees in bankruptcy of the declared bankrupt company the citizen had worked for. The trustees reported that no such documents were available. The Ombudsman addressed the Governor of the National Social Security Institute with recommendation to take action on the issue raised by the citizen in compliance with the good administration principles and in the spirit of the law. The Ombudsman established perfunctory approach of an administration employee who failed to take effective actions in the spirit of the law and stuck to the provision in the law stipulating that the necessary documents should be submitted by the employer. 
( Complaint by a citizen from Sofia against Sofia Office – Social Security regarding terminated payment of compensation for temporary inability to work. 
In the course of the conducted enquiry was found that for the period between the expiration of the document for temporary inability to work and home treatment and the admission of the citizen in hospital, her inability to work was not certified by the relevant document, of which she came to know only after she was discharged from the hospital. The lack of such document for temporary inability to work for the interim period had given grounds for refusal to pay compensation for the respective period. Taking this into account, Sofia Office – Social Security discussed the possible ways of solving the citizen’s problem with an emphasis that institutions should function in transparent and effective manner respecting the citizens’ rights in combination with the public interest. After the action taken by the Ombudsman, the social security authority explained to the citizen how to obtain a document for temporary inability to work. After submitting it, the refusal of payment was repealed and the compensation due was paid. 
c) Violated right to compensation in case of unemployment: 
( Complaint by a citizen from the town of Dobrich against the National Social Security Institute regarding failure to pay compensation for unemployment and against Labour Office – Dobrich regarding the visiting schedule. 
1. In the course of the enquiry was found that the National Social Security Institute had requested from the German Federal Republic the form necessary for getting unemployment benefits. On the insistence of the Ombudsman a letter of reminder was sent, the relevant form was received and the right to compensation for unemployment was ensured. 
2. In the course of the enquiry was established that the schedule for visiting the Labour Office – Dobrich coincided with the schedule for chemotherapy that was performed in Varna and that posed difficulties for the citizen. The Ombudsman recommended the visiting schedule to be brought in compliance with the dates for chemotherapy, which was done. 
d) Violations regarding certification of insurance rights: 
( Complaint regarding failure to issue a new certificate for insurance income in relation to awarded and paid remuneration for overtime of four hours a day during the period from May 1999 to September 2001. 
In the course of enquiry was established that the awarded remuneration had been paid to the citizen after a distraint imposed by a law enforcement agent, but it did not become clear whether MEDITSINSKA TEHNIKA AD had paid the due social security contributions. To this end, the National Revenue Agency was asked to conduct an enquiry. The resulting information was not satisfactory as there was no specific data on actions taken in relation to the issue raised by the citizen. This necessitated insistent reiterations of the citizen’s insurance right with a view to the awarded and paid remuneration. A promise was made that new enquiry would be conducted after the citizen submitted the judgments to the National Revenue Agency. At the recommendation of the Ombudsman the National Social Security Institute took action to issue the respective certificates for insurance rights in accordance with the awarded and paid remuneration. 
( Complaint by a citizen against NOVA PLAMA AD regarding the failure to issue a certificate for insurance income. 
In the course of enquiry was established that the certificate the citizen requested had not been issued within the legally prescribed 14-day deadline. As a result of the Ombudsman’s efforts the certificate for insurance income was issued. 
( Complaint by a citizen regarding obstacles in obtaining a certificate for length of insurance for his employment at Tourist Company BALKANTOURIST twenty-five years ago. 
The citizen had applied for personal pension based on length of insurance and age. With a view to the insurance record requested by the pension authority, the citizen addressed the company that he regarded a successor of TC BALKANTOURIST but without success. The citizen was provided with information to help him to identify the real successor. He was also informed about the options available for proving the length insurance in the absence of the pay-roll ledgers or other accounting documents. 
e) Complaints regarding delays in scheduling hearings on labour law issues: 
( Complaint by a citizen from the town of Sevlievo against Sofia Regional Court regarding delayed scheduling of court hearing on initiated civil case for violated employment rights. 
In the course of a check-up with the Sofia Regional Court at the end of January 2009, was established that the case had not been reported for setting a date for hearing, notwithstanding that already in October 2008 the citizen had eliminated the faults in his claim. After the check-up the court set a date and time for the hearing. 
( Complaint by a citizen from Sofia against Sofia Regional Court regarding delayed hearing of a case of labour dispute. 
The employment relationship with the citizen who was a teacher in First Secondary General Education School ‘Petko P. Slaveikov’, Sofia was terminated. The judgment enacted by the Sofia Regional Court stating that the dismissal was illegal and therefore overturned, was appealed before the Sofia City Court. The citizen was concerned that the copy of the appeal had not yet been delivered. In the course of enquiry was found that a copy of the appeal, lodged during the second half of December 2008, was sent to the citizen about two months and a half later. After the citizen submitted an answer within the prescribed deadline, the hearing was scheduled for the middle of June 2009. 
3. Complaints regarding social assistance and social services. 
3.1. The complaints and objections of citizens are mainly related to:  
· specific heating allowances provided under the provisions of Ordinance No. РД-07-5 of 16 May 2008 on the terms and conditions for providing specific heating allowances, issued by the Ministry of Labour and Social Policy, and particularly regarding: 
- the rise of the threshold for access to this allowance for all categories of persons in 2008; 
- setting a closing date for submitting the application-declaration for the allowance, i.e. 31 October 2009;


- reducing the access to specific heating allowances due to delay of decision issued by the Territorial Expert Medical Commission; 

- refusal to grant specific heating allowances because of travelling abroad within the past 12 months; 
· the adopted requirement that persons who have traveled abroad at their own expense during the last 12 months shall not be entitled to monthly social allowances. 
· refusal to grant or termination of payment of supplementary integrational allowances pursuant to the Integration of Persons with Disabilities Act. 
· refusal to grant one-off social benefit. 

Very often the citizens address the Ombudsman when the administrative procedure of appeal against administrative acts regarding refusals to grant certain allowances or benefits has been exhausted. In the cases of urgent necessity for social assistance, the Ombudsman recommends to explore other options, including provision of consulting services to citizens or new social assessment. It was also established that many people were not aware of their rights and of the conditions under which social assistance could be rendered. However, social workers seldom advise or collaborate with citizens when they have to complete and submit applications for social assistance and thus contribute to the adverse results. 

2.2. Examples of enquiries on complaints where the Ombudsman has found violations of citizens’ rights and the administration have accordingly taken into consideration his recommendations.

a) Violated right to individual approach and assessment of the specific needs for social assistance: 
( Complaint by a citizen from the town of Dupnitsa regarding a refusal of Social Assistance Directorate – Kyustendil to accept documents for providing specific heating allowances after the prescribed deadline – 31 October. 
The complainant stated that she met the eligibility criteria for specific heating allowances but she missed the deadline because of the long delay of the decision of the Terrigtorial Expert Medical Commission. In the course of enquiry was established that no applications for specific heating allowances were considered after the prescribed submission deadline despite the changes that might occur in the health or social situation of the citizen. With regard to the established needs of the complainant the social service was recommended to find other options for support provision. As a result a one-off benefit was granted pursuant to Article 16 Regulations for Application of the Social Assistance Act. 
( Complaint by a citizen from the city of Stara Zagora regarding a refusal to be enrolled in the National Programme Assistants for People with Disabilities. 

The complainant wanted to become a personal assistant to her husband but did not meet the eligibility criteria of the programme. She is also a person with disability and is retired on the grounds of illness. 
After the enquiry established that the family was experiencing difficulties to take care for the sick member, the Social Assistance Directorate – Stara Zagora was recommended to look for other options for social support. 
At the recommendation of the Ombudsman a new assessment of the social needs of the complainant’s husband was made and he was proposed to be included in the Social Service for Quality of Life Project under the Human Resources Development Operational Programme. 
( Complaint by a citizen form the town of Kyustendil against Social Assistance Directorate – Kyustendil regarding refusal to provide a one-off allowance for a first-grade pupil. 
The enquiry could not establish whether the complainant had submitted an application-declaration for provision of one-off allowance for a first-grade pupil. She had completed various applications for benefits and remained under the impression that she had also submitted an application for the one-off allowance. Taking into consideration the child’s needs and the right of every child to support by the state at entering first grade, the Ombudsman recommended to the Social Assistance Directorate – Kyustendil to look for other possible ways of resolving the problem. As a result of this recommendation a meeting with the complainant was organized and the one-off allowance for meeting the pupil’s educational needs was provided pursuant to Article 16 Regulations for Application of the Social Assistance Act. 

b) Violated right to good administration: 
( Complaint by citizens from Sofia regarding the refusal of an employee of the Social Assistance Directorate – Serdika, Sofia to accept documents for provision of one-off allowance and to consult them. 
At the recommendation of the Ombudsman an official from the Social Assistance Directorate – Serdika held a meeting with the citizen and his wife and examined the submitted documents. All the requirements that have to be met for provision of social benefits were explained in details, including the one for permanent residence address in Sofia. The application for one-off allowance was accepted. Moreover, a commitment was made to strengthen control over the social workers’ attitude toward the citizens and to inform them about available social services. 
c) Violated right to information:
( Complaint by a citizen against the home for senior citizens in the village of Popovitsa regarding refused information about the charge that is paid by war veterans in homes for senior citizens. 
The complainant had addressed several times the management of the home in the village of Popovitsa to clarify what percentage of his pension he had to pay. He requested also information on the amendments to the War Veterans Act and it was not provided. In the course of enquiry no financial infringements were found with regard to the charge, which for war veterans is 30% of the personal pension paid for social services provided in specialized institutions. Regarding the violated right to information, at the recommendation of the Ombudsman, the management of the home informed the elderly citizen on the amendments to the War Veterans Act and on the new, extended rights rendered to this group of citizens. 
4. Complaints regarding social rights of children and youths 
4.1.  The complaints and objections of citizens are mainly related to:  
· problems within the family environment as a result of judgments regarding marriage dissolution, such as: 
- violated right to personal parent – child relationship; 
- violated rights of children in case of enforcement proceedings for handing over to one of the parents; 
· need of material support to families with children; 
· lack of places in childcare institutions; 
· amendments to the Family Allowances Act; 
· housing problems of single mothers and families with children with disabilities; 
· lack of access to social services for children; 
· problems with the specialized institutions for children; 
· inadequate healthcare and aids for children with disabilities; 
· lack of coordination of actions taken by various institutions for implementation of protective measures; 
· administrative services to citizens regarding issuance of documents for children; 
· violated rights of children to travel abroad; 
· amendments to the Family Code regulating a new procedure for adoption of children by Bulgarian nationals who reside permanently in another country; 
· legislative and financial issues faced by families raising children with disabilities; 
· lack of adequate social services for families and children with disabilities; 
· criteria set for membership of National Council for Child Protection; 
· claim for amendment to the Ordinance for payment of child support awarded by the state. 
In 2009 increased the number of complaints regarding legal proceedings related to international treaties, to which Bulgaria is a party - appeals against judicial decisions under the Hague Convention on International Child Abduction and complaints of subjectivism of the social reports presented in court. 

4.2. Examples of enquiries on complaints where the Ombudsman has found violations of the social rights of children and youths and the administration have complied with his recommendations. 

a) Violated right to allowance for childbirth and demonstration of discrimination: 
( Complaint by a citizen from the town of Varshets against Varshets Municipality regarding refusal to pay an allowance for childbirth. 
In the course of enquiry was established that the municipal council had adopted a special procedure for financial support for each new-born child in the municipality. Eligibility criteria for the support provision were set. It was found that the complainant met the criteria but the administrative authority had delayed the decision. At the Ombudsman’s recommendation to the mayor of Varshets Municipality, the complainant’s application was considered by the standing committee at the municipal council and was then submitted to the municipal council. By a Decision No. 231 of 28 January 2009 of the municipal council of Varshets the allowance was granted. 
It should be noted that the enquiry established that the adopted criteria for financial support for new-born children in Varshets Municipality actually reduce the access to this support. To be eligible for this allowance, the parents should both have higher education, which narrows the circle of those who are eligible for the allowance. In this connection a proposal was made to the municipal council to revise the criteria with a view to their fairness. 
Unfortunately the municipal council did not take into account the recommendation to amend the criteria for financial support provision for a new-born child. 

b) Violated right to custody: 
( Complaint by a Bulgarian national living in the Kingdom of Spain against the Child Protection Department – Haskovo and against private law enforcement agent regarding failure to execute a judicial decision giving her custody of her two children. 
It was established that by a decision of the Haskovo District Court custody of the children was given to the mother. The mother lives and works in Spain and has a new family. The father has moved the children out of Spain in 2006 and since then has been raising them in Bulgaria. The mother addressed a law enforcement agent for getting her children back, but this could not happen as the children refused to return to her. At the recommendation of the Ombudsman, the Regional Social Assistance Directorate conducted an enquiry; an action plan for meeting the basic and emotional needs of the children was drawn up and coordinated with the mother. The main objective of the plan was to recover the broken emotional link between mother and children. A meeting was held between parents, the children and social workers, psychological help was provided to both parties and an attempt was made to bring their views closer. The father definitely refused to sign the action plan and to cooperate with the protection authorities. The enforcement procedure was postponed at the Ombudsman’s recommendation until the time when they would be prepared and there would be no risk of traumatizing the children. 
c) Violated right to high-quality care: 
( Address to the Ombudsman by the chairpersons of Public Council – Lesichovo and Civil Association Harmonia, which consolidates a group of non-governmental organizations regarding the refusal of the municipal council of Lesichovo to support the mayor’s proposal for the initiation of a new social service of residential type for children. 
It was established that the municipal councilors of Lesichevo had revoked twice the mayor’s proposal for deinstitutionalization of the children from the home for children deprived of parental care Zdravets despite the fact that the municipal council adopted the plan for reforming the institution. The plan included also the establishment of residential type of service. In the course of enquiry was found that there was a tension between the mayor and the municipal councilors which had a negative effect on their work. Considering the fact that there was an established procedure in place for exercising control over the acts of local government authorities, but also making the children’s interests central to his efforts, the Ombudsman took action to protect their rights. Series of talks were held with representatives of the competent authorities, including with the Chairperson of the municipal council – Lesichevo and recommendation was made to look for an option of overcoming the conflicts between the local authorities and implementing the principles of good governance. The Ombudsman has to note with satisfaction that as a result of the efforts of his institution the municipal councilors reconsidered their position and approved the establishment of two family-type centers for children by a Decision No. 310/29.01.2010. 
d) Violated right to good administrative service: 
(
Complaint by citizens from the town of Godech against the Municipal Centre for Services and Information regarding verbal refusal to register a child at a permanent address chosen by the parent. 
The enquiry established that provision of administrative service was refused, namely: address registration of a child at a permanent address chosen by the parent and entry of that change of address in the population registers. This refusal prevented the child to be enrolled in the school of his/her preference. The Ombudsman’s position was that the refusal was ungrounded and in contradiction with the provisions of the Civil Registration Act. 
A recommendation was made to the mayor indicating a breach of the good governance standards – legality and justice. As a result of the recommendation the administrative service was rendered and apologies in person were made to the complainant but it was established that she had already lodged in court a claim for damages against the administration. 
e) Violated right of the family to social, legal and economic protection: 

( Complaint by a single mother of Roma origin from Sofia with two minor children regarding an order for seizure of municipal property in which they reside. 
It was established that the family was residing illegally in a municipal property, which was at risk of collapsing. Based on the provisions of the Regulation on Procedures for Management and Disposal of Municipal Housing on the Territory of Sofia Municipality, their accommodation registration for a term of two years was terminated and after seizure of the property the children would be left on the street. One of the children is disabled and there was a risk for its development. The mayor’s order was upheld by a judicial decision and the district of Poduyane refused to make any commitments. In the course of the enquiry meetings with the mayor of Poduyane were held and as a result action was taken for the accommodation of the family in a reserve home in Kremikovtsi. The issue that remains is that one of the children despite the disability is successfully integrated in a mainstream school and is coping quite well with the education process. After the family moves to Kremikovtsi the child should have to change to a new school and said that he was afraid and did not want to go there. 
5. Complaints regarding provision of municipal and state housing.

The complaints to the Ombudsman associated with municipal and state housing have increased significantly in number, keeping the trend from the previous years most of the complaints were lodged from Sofia Municipality. The enquiries conducted led to the conclusions that complaints from cities with rapid economic development were constantly growing in number due to the natural increase of the population. It should be noted that there is no clear and adequate social housing policy in the municipalities and that financial means shortage is only part of the reason for the serious housing shortage in the big cities. The currently acting legislation in the area of housing assistance is very limited and in most cases cannot be implemented in practice. Due to reduction of resources in the Municipal Housing Fund, the municipal councils more often vote decisions for moratorium on sale. Practically, the decision for a moratorium increases the number of complaints by citizens who have applied for the purchase of the municipal residences they were accommodated in. Investments for construction of new municipal or state housing are not provided in the budgets of almost any of the municipalities or establishments. The ‘social housing system’, which should accommodate families at high social risk, is not developed. It was established that there were some municipal properties where predominantly Roma families were being accommodated; there is such case in a block of flats in residential area Druzhba – Sofia. The residents in the building have accumulated enormous debts for consumables, but virtually no measures are undertaken for paying them and in some of the cases debts associated with municipal housing are paid by the district administrations. 
Not less serious is the problem regarding the doubts of citizens about corruption relating to accommodation in municipal housing. Enquiries indicate that citizens give warning of people accommodated illegally in municipal housing. There are cases of municipal dwellings occupied for decades and in others the tenant rights are handed down by right of succession or residences are inhabited only by virtue of a verbal order. It was established that in Sofia even five families or households could be registered at one and the same address. These problems are real and there should be a requirement in the relevant orders for accommodation to be registered all members of the household since the regulatory framework provides for the accommodation not only of a family but also of a household. 
There is a significant reduction in the stock of state housing. After the revocation of Decree No. 235 of the Council of Ministers envisaging preservation of the rights of the tenants of state housing by 01 June 1996, the number of complaints to the Ombudsman increased. Complainants are mainly elderly people with grave health and financial problems, who after the change of the statutory framework are facing housing shortage. 
5.1. The complaints and objections of citizens are mainly related to:  
· Termination of rental relationships for municipal and state housing; 
· Refusals of accommodation in municipal housing; 
·  Accommodation of big households in places which do not meet the requirements for living space and refusals to re-accommodate them in appropriate municipal housing. 
· Accommodation of new tenants in municipal residences with outstanding debts; 
·   Complaints by households residing in buildings which are municipal property, but are not fit for living and are designated for demolition; 
·    Problems with joint rental of municipal housing and with tenants that do not comply with the internal regulations of the condominium; 
· Rudeness in the response of municipal employees on issues regarding municipal housing. 
It should be noted that a growing number of municipal administrations are taking into consideration the Ombudsman’s recommendation for applying individual approach to citizens and their problems and for looking for possible solutions. 
5.2. Examples of enquiries on complaints where the Ombudsman has found violations of the citizens’ social rights and the administration have accordingly taken into consideration his recommendations. 
a) Complex approach for solving the citizens’ problems: 
( Complaint against a tenant of municipal lodging for breach of the internal regulations of the condominium 
The complainant lives in a building where a municipal tenant has been causing problems since long time. Meetings were held on the occasions of breach of order in the building but the problems continued. The other residents have addressed many times the Municipality of Plovdiv and the municipal company Housing Stock with requests for cooperation. In the complaint is stated that the rights of the residents in the building are constantly violated. It was found that the tenant lived alone and had a mental disease. The Plovdiv Municipality cannot take action for re-accommodation without the tenant’s consent and this delayed the solution. At the recommendation of the Ombudsman meetings with the tenant were held and social workers participated in the enquiries. The tenant agreed to be re-accommodated and suitable community based social services were provided for her. 
( Complaint with request for cooperation by the Ombudsman for revocation of order of the mayor of Dobrich for termination of rental relationship. 
In the course of enquiry was found that big debts were accumulated for rent and consumables, but the complainant lived alone and was experiencing serious social difficulties. In a conversation the complainant was recommended to request a deferred payment of the debts and the administration was recommended not to execute the order due to the occurrence of new circumstances. The problem was settled. 
( The complainant complained that she was constantly harassed by a person who had lodged himself in a municipal residence. Problems arose also from the lack of individual electricity meters in the building and the complainant stated her bills were very high. 
`
In the course of enquiry was found that the administration of Novi Iskar district of Sofia Municipality have taken action against the illegal tenant, but a lawsuit was initiated and until its finalization he cannot be forced to leave the illegally occupied home. Regarding the lack of individual electricity meters the Ombudsman recommended to the mayor of Novi Iskar district to take the necessary action and as a result letters of notification were sent to all tenants informing them that they had to install control meters. Commitment was made to check the execution of the prescription. 
5.3. Complaints regarding termination of long-term rental relationships for state housing.

The enquiries conducted by the Ombudsman established that the competent administrative authorities do not try all possible approaches to apply the law. They do not apply individual approach to the citizens, do not interact with the municipal authorities and do not take actions to protect the social rights of the citizens. 

a) Good practice:
· On the occasion of a publication in Trud Daily “The Ministry of Defense is throwing Out of Her Home a Woman Diseased of Cancer”, the Ombudsman ex-officio initiated an enquiry. It was found that the case concerned an elderly ill woman with no family or relatives. In 1964, in her capacity of employee of the Ministry of Defense, she was accommodated in a state lodging with a floor-space of 24 sq.m. She had been notified by a letter of the MoD that she had to leave the lodging within one month. She addressed an appeal to the Minister of Defense stating her difficult health and social situation and requested her case to be reconsidered. As a response to the appeal she received a letter from the Head of the Political Office of the Minister informing her that she had no tenant rights and had to leave the flat. The letter stated that the provision in the law was imperative and excludes ad-hoc appraisal by the administrative authority taking into account the age and the health condition of the users of the housing stock. She was advised to turn to the Ministry of Labour and Social Policy and to Sofia Municipality. After the enquiry and the findings made, the Ombudsman emphasized that the administrative authority did not try all the possible approaches to apply the law, namely: 
· Did not analyze the problems under the currently acting legislation and did not look for options to find solution by amending the statutory framework.

·  No attempt was made to find other solution to the problems of the citizens such as interaction with other bodies outside of the system of the ministry. 

In execution of the Ombudsman’s recommendation, the Executive Agency Social Activities at the MoD took adequate action. Analysis of the available data collected at the regional offices of the Agency was performed taking into account the age of the tenants using housing on the grounds of §165 of the abolished Defense and Armed Forces Act. Based on the data were elaborated various options for solutions to the problem and were proposed to the Minister of Defense. One of the options was to entitle people over 65 years of age (either military or civilian employees) to inhabit their homes for life under the condition of introduced fair criteria. 
5.4. Some conclusions and recommendations of the Ombudsman.
Again it is necessary to pay attention to the disturbing conclusions of the Ombudsman, indicated also in his previous annual reports: 
· There is inertia of thinking in the municipalities regarding the disposal and management of municipal housing; 
· There is no information for the citizens displayed and visible in the building of the municipal administration, describing the rules and procedure for accommodation of citizens in municipal housing. Very often the draft-lists are not displayed on the information boards in the municipal administration buildings; 
· Lack of clear ranking criteria for the draft-lists for accommodation; 
· The enquiries following complaints against the draft-lists for accommodation are not conducted by independent of the housing commission individuals, which does not ensure objective statement of the mayor on such complaints; 
· Lack of transparency in the procedures for accommodation in municipal housing and lack of independent citizen’s control over decision making; very often citizens express doubts of corruption in allocation of municipal housing; 
· There is no public register of municipal housing; 
· There is no effective control over municipal housing and the tenants thereof after accommodation, which leads to accumulation of big debts to utilities operators that ultimately are paid by the municipalities; 
· No annual audits of municipal housing are performed to assess the condition of the home, its occupants and the grounds for accommodation; 
· Lack of targeted funds for repair and maintenance of public housing; 
· Most of the citizens think that accommodation in municipal or state housing cannot be achieved in the ‘normal way’ but only with ‘connections’ and against a certain amount of money; 
· Citizens are not familiar with the statutory framework and with the stemming thereof obligations for completing and submitting annual declarations for information update.
The Ombudsman makes the following recommendations to the municipalities: 
· A thorough public discussion is needed on the ‘municipal housing’ model, its development, management and maintenance; 
· To introduce a mechanism of independent citizen’s control over allocation of municipal housing; 
· To develop public registers of municipal housing; 
· Investment in construction of ‘social housing’; 
· To create conditions for public-private partnership for developing the municipal housing stock; 
· To introduce a mechanism of control by the municipal councils over the management and disposal of municipal housing; one option is to set up a temporary commission composed of municipal councilors, municipal employees, media representatives and citizens, which will improve the process and will make it transparent;  
· To improve communication between the administration and citizens; 
· The draft-list for accommodation should reflect the fairest possible ranking of the needy. The list should include: the name, the number of family members, the registration group and the advantages within its limits – level of housing need, the number and date of the registration file. The municipal councils should announce publicly the procedure of enquiry on complaints lodged against the accommodation lists endorsed by the mayors; 
· The enquiries on complaints lodged against the draft-lists should be conducted by officials who are independent of the housing commission in order to ensure objective statement of the mayor of the district; 
· Citizens should be made familiar with the procedures of operation of the housing commissions. 
6. Complaints regarding the rights of people with disabilities
6.1.  The complaints and objections of citizens are mainly related to:

· need of financial and social support; 
· unemployment and social exclusion of people with disabilities; 
· narrowing access to the service ‘personal assistant’ under the National Programme Assistants for People with Disabilities; 
· accommodation of people with disabilities in municipal housing; 
· the work of the medical expertise bodies. Citizens are not provided with the necessary information on the conditions that have to be met for the expert decisions of the Territorial Expert Medical Commission to become valid for life and this has negative consequences for them; 
· lack of information on the priority groups of users included in the Social Service for Quality of Life Project within the Human Resources Development Operational Programme. 
There are also complaints regarding: 
· Lack of places in specialized institutions for people with mental disorders; 
· Request made by the relatives of an individual with mental disorder for granting access to his trust account; 
· Public intolerance and aggressiveness against people with disabilities; 
· Complaints related to exemption of people with disabilities from vehicle tax; 

6.2. Examples of enquiries on complaints where the Ombudsman has found violations of citizens’ rights and the administration have accordingly taken into consideration his recommendations.
a) Violated right of people with disabilities to independent living, social integration and participation in public life 

( Complaint by a citizen from the village of Turnava, Byala Slatina Municipality regarding a refusal to be included in the Social Service for Quality of Life Project within the Human Resources Development Operational Programme – ‘personal assistant’ and not being informed about the criteria and priority user groups. 
At the recommendation of the Ombudsman the complainant was consulted in person by the social service about the reasons for the refusal, about the priority user groups as well as about the forthcoming projects and programmes in which he could be included. 
( Request for cooperation for solution of an urgent housing problem of a single mother from Sofia with two children - one with disability. It was also stated that access to the National Programme Assistants for People with Disabilities was refused. 
It was established that the mother did not have a permanent address registration in Sofia. At the recommendation of the Ombudsman action was taken to accommodate the mother in Temporary Living Centre. The social service provided by the centre is for three months therefore the Ombudsman looked for a more permanent solution to the problem. Commendable are the efforts of the mayor of Nadezhda district who issued an order for accommodation in municipal housing for a term of two years. At the Ombudsman’s advice the complainant got a permanent address registration and was approved for ‘personal assistant’ to her child. 
( Complaint by a citizen from the town of Yambol regarding violated right of a child with disability to exemption from paying a vignette tax. 
In the course of enquiry was found that there was a gap in Article 10a, par 1 of the Roads Act and the child was deprived of its right. In the wording of Article 10a was omitted the expression ‘persons with reduced opportunity for social adaptation’ and on this grounds the Social Assistance Directorate – Yambol refused to grant a free of charge vignette for 2009, although there were social services that did not apply the letter of the law and ensured the right. In his recommendation to the Minister of Health, the Ombudsman emphasized the issues caused by terminological discrepancies. The Ombudsman notes with satisfaction that the amendments to the Public Health Act had taken into consideration the Ombudsman’s recommendation and the texts concerning expertise, type and extent of disability of children were harmonized with the Roads Act, the Local Taxes and Fees Act, etc. 
Chapter Six
THE PATIENT – IN A MAZE OF RULES BUT WITH UNPROTECTED RIGHTS
І. The Ombudsman and patient’s rights.

In 2009 the efforts of the Ombudsman for protection of the rights of patients continued. It was good that series of amendments to the statutory framework were made to regulate more accurately the rights of patients. However there is a lack of understanding, especially within the healthcare management system on the practical implementation and adherence to these rights. The Ombudsman emphasizes that patients' rights do not depend on the type of healthcare system and even less so on the amount of the health insurance contributions. It is high time to change the attitude of mind in the management of the healthcare sector and to recognize that the healthcare system is set up for the patients and their rights and not for the convenience of the physicians or the administration. 
In order to contribute to surmount these issues and to facilitate citizens and promote their rights as patients, the Ombudsman prepared and is disseminating a special handbook where the rules and procedures for obtaining medical and health services are presented in an abridged and accessible form. Along the same line, the Ombudsman launched the initiative the full text of the European Charter of Patients’ Rights to be displayed at a visible and accessible place for the people in every major hospital. This has already been done in Pirogov, Military Hospital, Tokuda Hospital, hospitals in Pleven, Veliko Tarnovo, Pazardzhik, etc. 
The analysis of complaints lodged by citizens with the Ombudsman indicates that the issue of access to medical care is extremely severe. There are drastic cases like the one when the patient’s relatives had called nine times the emergency medical service within 24 hours; the patient had been admitted in hospital twice within 24 hours and finally died although he could have been saved if he had received timely and adequate medical care (complaint No. 2411). Most frequently patients complain about the quality of the medical care provided (complaints No. 90, 91 and 2356) where the delayed and low-quality medical care also led to the death of the patients. Such practices as, for instance, doctors from emergency room of metropolitan hospital to refuse first aid to a child with bleeding incised wound because it did not have a medical referral for hospitalization and had no money to pay, should be stopped immediately. Or the case described in complaint No. 1691 where an incorrectly done operation nearly led to the amputation of the arm of a child due to set in complications. The Ombudsman highlights these absurdities in the Bulgarian healthcare practice because they should prompt the governance in the area of public health to undertake drastic measures. And these measures should be inconsistent with the phony collegial and professional solidarity. Undoubtedly a mechanism for ensuring the quality of medical care was the accreditation of the healthcare institutions. The general public discussion on this topic held under the auspices of the Ombudsman indicated that to a large extent the accreditation process was carried out for the sake of appearances and was biased. During the last year the accreditation procedure was implemented only as a restriction for the growing number of hospitals striving for concluding a contract with the National Health Insurance Fund (NHIF). In this regard the Ombudsman made a statement with recommendations to the National Assembly, the government and the public administration. It is highly appreciated that most of the Ombudsman’s recommendations were taken into consideration in the amendments to the statutory framework made in 2009. 
The same cannot be said, though, regarding the Ombudsman’s recommendations in that same statement concerning the limits imposed both in primary care and in hospital care. The discussion organized by the Ombudsman and held with the participation of representatives of professional and patients’ organizations, of the Ministry of Health, members of parliament and public figures established unanimously that imposing limits to medical institutions affects both directly and indirectly the patients’ rights, restricts access to medical care and has a negative effect on the quality of services provision. Moreover, inequality is created among health insured persons and their legally provided right to free choice is violated. It should be reiterated with regret that these recommendations have not been taken into consideration so far. 
The good will declared by the government with regard to achieving a better quality of healthcare should be encouraged. According to the Ombudsman the road thereto should not lead to the deadlock of indiscriminate administrative amalgamation of hospitals because it could turn out that exactly the right to receive timely medical help has been denied to hundreds of thousands of citizens. The right balance should be struck and appropriate criteria should be found for implementation of such type of reform. The limits imposing procedure was further complicated with the introduction of the so-called delegated budgets for hospitals. This on its part created tension between the population and the medical profession – problems that we believe could be avoided had the Ombudsman’s recommendations been considered on time and the relevant amendments to the statutory framework made.  
The access to medical care continues to be an issue not only as a result of the so-called ‘Regulatory standards’. During the last year to the foreground came problems with the supply of medicinal products for cancer patients. Citizens have addressed the Ombudsman (complaints No. 498 and 1203) with concerns about shortage of necessary medicines for treatment of oncoligical diseases. The enquiry found that the reason for this shortage was a failure of tender at the Ministry of Health. The Ombudsman also expresses serious concerns about the shortage of free medicines for children with oncohematological diseases as well as for some of the so-called rare diseases. The National Ombudsman supported actively the initiative of many non-governmental organizations for funding by NHIF of all medicines for home treatment. This would put an end to the practice of annual tenders that causes permanent shortages and lack of security and predictability for the patients as well as for the administration and the supplier companies. 
ІІ. Inefficient procedures and administrative control in healthcare. 
A general issue from the aspect of patients’ rights is the inefficiency of the administrative control in the area of healthcare. The legal provisions for exercising such control through the regional healthcare centres, regional health insurance funds and the ethical commissions of the professional organizations are evidently clumsy in terms of procedures. Besides, they most often lead to negative results affected by the same phony professional solidarity. This is one of the reasons for the patients more often to seek justice through civil or criminal trials. 
Another aspect of the access to medical care is associated with the regulated options for treatment of Bulgarian nationals abroad. Such procedures have been established both at the Ministry of Health and at the National Health Insurance Fund. These two options sometimes are prerequisite for undue delay of decisions because patients are referred from one institution to the other although the problem could be solved in any of them. 
The integration of Bulgaria in the European Union and the Regulation on the coordination of social security systems brought to the foreground other unprecedented problems. A typical example is the case with a compatriot of ours who had worked for many years in an EU Member State and who faced great difficulties to prove that he had social security for the entire period due to some obscure discrepancies in the issued form E 104. In another case considered by the Ombudsman (complaint No. 2325), the general practitioners in Targovishte Municipality refused to provide medical assistance at all because of their unwillingness to confront with the complicated accountability system. 
The amendment to the Health Insurance Act stipulating that Bulgarian nationals can travel to other EU Member States only if they have a European Health Insurance Card also provoked the intervention of the Ombudsman. In a special statement addressed to the competent authorities, the Ombudsman insisted that such restriction of the right to free movement is in contradiction with many international and national regulatory acts, including the Constitution. A recommendation was made to the National Assembly to amend the controversial text in the Health Insurance Act. 
Unlike the conclusions in previous annual reports of the Ombudsman, for 2009 should be noted the reduction of the number of complaints against delayed or postponed decisions of expert medical commissions regarding the assessment of the ability to work. The amendments to the Health Act and the intensified work of the expert commissions gave positive results concerning the certified persons. On the other hand, it should be noted that the amendments had a negative effect on the work of the experts. Thus, on one hand the law provides disability pensions to be payable before enforcement of the expert commission decision and on the other hand, in case of subsequent revocation or decrease of the percentage of permanent loss of the ability to work, the National Social Security Institute imposes pecuniary sanctions to the experts to the amount of the pension paid to the certified person (complaint 1364). Such approach bears a serious risk of demotivating the experts as well as of subsequent intentional underrating the assessments in order to avoid future sanctions. The Ombudsman issued a formal position on this matter recommending amendments to the Health Act and to the Social Insurance Code to eliminate the existing inconsistency and thus creating the necessary conditions for normal operation of the expert commissions and objective and impartial assessment of the persons with reduced ability to work. I appreciate as a step in the right direction the draft-amendments proposed with the bill for amendment to the Medical Treatment Facilities Act.  
Together with the patients’ rights, we should not forget the rights of the physicians and the other healthcare professionals. The complaints received are mainly address the following aspects: dissatisfaction with sanctions imposed by NHIF, dissatisfaction with the obligatory membership in professional organization and dissatisfaction with the organization of physicians’ specialization. The problem with the specialization itself has various aspects, but the most important one is the need for a better legal regulation of the employment rights of the specializing physicians, including pension and sickness insurance and paid annual leave of absence. 
I have to note also two more problems related directly to the work of the National Assembly, about which the Members of Parliament were informed in due time. The first one (complaint 2408) concerns legal regulation of the occupation ‘rehabilitation therapist’ where we encountered an inconsistency between the Professional Organization of Healthcare Specialists and Associated Medical Specialists Act on one hand and the Pharmaceutical Products in Human Medicine Act on the other. I hope that this inconsistency will be sorted out soon. The other problem concerns the adoption of paragraph 10 of the State Social Security Budget Act, which contradicts to provisions in the Social Security Code and creates inequality among individual legal persons with regard to the rehabilitation system. 
*
*
*
In conclusion it should be emphasized again that in 2009 many alarming problems of the Bulgarian healthcare found positive solutions. There are others that still remain unresolved and there are also problems that emerged subsequently. The main conclusion from the analysis of the complaints in the area of healthcare lodged with the Ombudsman is that every problem could be resolved in a satisfactory way if there are several conditions in place: firstly, profound knowledge of the healthcare system; secondly, clear concept and philosophy of the desired changes; and thirdly, a broad public discussion both on the need and on the ways and means of implementing changes. 
Chapter Seven

HUMAN RIGHTS IN CLOSED INSTIUTIONS – PEOPLE DEPRIVED OF FREEDOM AND PEOPLE WITH MENTAL DISABILITIES 

The Bulgarian Ombudsman execrcises a consistent and indepenendent conrol over the closed institutions. That is why he has put several important questions before the executive and legislative powers: 

1. Conditions in prisons and detention faciulities

On 01 June 2009, a new Execution of Punishments and Detention on Remand Act was adopted. The Act provides for specific powers of the Ombudsman with respect to detention facilities, such as access to detention centres and probation services, opportunity to hold confidential meetings with convicts, etc. This puts in legal wording the practice established by the Ombudsman to exercise control over human rights in the closed institutions. A specialised unit was set up in the Ombudsman’s administration to this end. Expert teams conduct checks in prisons, prison hostels, reformatories and remand facilities, draft reports and propose specific measures with a view to improving the physical conditions in the penitentiary system and detention facilities, expanding the opportunities for labour activities, ensuring better healthcare for prisoners and detainees, and their involvement in educational activities, retraining, vocational training, etc. 

The inspections conducted so far in eleven prisons and eight prison hostels showed that the system of Bulgarian penitentiary establishments needs further reforms to achieve its intended purpose of the sanction of imprisonment, i.e. re-socialisation and rectification of convicted individuals.

The Ombudsman makes an alarming note of the fact that Bulgaria is the only EU Member State not to have built a new prison facility in the last 20 years. Substantial financial resources for the reconstruction and modernization of detention facilities have been spared for years. At the same time the new Execution of Punishments and Detention on Remand Act, taking account of the recommendatory international standards, guarantees minimal living space and (close to) normal living conditions. Pursuant to the Act, by 2012 the living space per person deprived of freedom can be no less than 4 sq. m. The only reason to shelve this standard is failure to expand and refurbish the existing premises. This is not to say that the standards currently observed are completely inadequate. 
The Ombudsman cannot agree with the arguments pressed by the competent state authorities that the long-standing problems of worn-out physical conditions, inadequate employment, poor medical service and insufficient administrative capacity and technical equipment are all rooted in the lack of financial resources. The European Union has adopted the following basic principle: ‘Prison conditions that infringe prisoners’ human rights are not justified by lack of resources’, Article 4 of Recommendation No. Rec(2006)2 of the Committee of Ministers to Member States on the European Prison Rules.
What is needed is a clear long-term government strategy for reformation of the detention facilities. The ‘2009-2015 Strategy for the Development of Detention Facilities’ adopted by the Council of Ministers together with an Action Plan and an Investment Programme for the Construction, Reconstruction and Refurbishment of Detention Facilities and Probation Services is a step in the right direction. The Strategy aims at modernising and reforming the penitentiary system in line with the European standards and human rights requirements for enforcement of different types of sanctions. The Investment Programme for the Construction, Reconstruction and Refurbishment of Detention Facilities to Achieve the Basic Living Standards envisages building new prison facilities near Sodia, Varna, Pleven, Veliko Tarnovo, and in the Haskovo region. However, the funds earmarked for investments in 2009 were reduced in numbers. This puts at risk the accomplishment of the aims set forth in the Startegy. 

Indiviudal Complaints Filed by Persons Deprived of Liberty

The number of individual complaints filed by persons deprived of freedom continues to grow. A total of 72 such complainst were examined in 2009. These concerned actions of the penitentiary administration and the manner of enforcement of the respective sanction. Here are some examples of the typical problems that the people deprived of freedom put forward to the Ombudsman and the follow-up on his checks:

· Unequal treatment of people deprived of freedom and partiality of the penitentiary administration, for example:

· Unjustified sanctions – have not been confirmed in the course of the conducted checks. 

A person deprived of liberty in the Atlant prison hostel with the Lovech Prison voiced disagreement with being put in an isolated cell and other disciplinary sanctions imposed by the head of the prison and demanded these repealed. Following an inspection, the detainee was informed that pursuant to Article 110 of the Execution of Punishments and Detention on Remand Act the orders imposing disciplinary sanctions were subject to appeal before the General Director of the Execution of Punishments Directorate in seven days after the detained person was notified of the order. Regarding the order for disciplinary sanction of solitary confinement, the latter is subject to appeal under Article 111 of the Execution of Punishments and Detention on Remand Act before the regional court in the judicial region of the prison or the prison hostel within three days as of its notification. The detainee, as evidenced by his notification, has also notified the Lovech District Court and Lovech Distrcit Office of the Prosecutor’s within whose powers it is to determine whether or not his rights have been violated. 

· Exceeding the statutory time limit of detention – has not been confirmed by the inspections conducted 

It has been established that the person deprived of freedom was admitted to the Bourgas District Prison on 12 June 2009 and was distributed to the respective detention facility on 10 July 2009. The one-month time limit for distributing newly admitted detainees as envisaged in Article 47 para 1 of the Execution of Punishments and Detention on Remand Act has therefore been complied with. 

· Disagreement with the the prison committees’ on the execution of punsihments decision-taking 

Failure of some of the commissions’ members to abide by the impartiality principle. According to the law, the decisions of the prison committees on the execution of punishments are subject to appeal before the district court in the judicial region of the prison or the prison hostel. Putting this legislative option into practice however is of no real benefit to the person deprived of freedom. 

· Failure to provide access to special medical care 
The inspections conducted by the Ombudsman established that the persons deprived of freedom had either failed to file a request for special medical treatment or were with mental disabilities and were treated accordingly by the medical units at the detention facility.

· Proposals for legislative amendments of the procedures for execution of punishments and for improving the work of the pentitentiary administration made by persons deprived of freedom:

· A person serving his time in the Varna District Prison proposed that the hygiene control in the detention facilities be enhanced and that uniformly applicable principles regarding upgrading the terms of serving of punishments be endorsed.

· To review life imprisonment with no right of replacement convictions and replace these by fixed term convictions as the former are inhumane and subject this group of detainess to unequal treatment. The Ombudsman is well aware of the factors contributing to such heavy punishments. However it is by far beyond his powers to challenge or revise judicial decisions imposing such punsishments. The persons deprived of freedom bear certain rights and duties set forth by law in accordance with the imposed term of punishment; those should be abided by irrespective of the duration of the imposed punsishment.

· A person deprived of freedom serving his time in the Atlant prison hostel at the Lovech District Prison describes the difficulties related to requesting an upgrading of the terms of execution of punishment. He refers to issues brought up by other people deprived of feedom (cf. e.g. complaint no. 2446 of 2009) regarding the quality and prices of food and other articles on sale in the prison as well as the high prices of telecons made through magnet cards. These services are provided by companies following a public procurement procedure. Pursuant to Article 123 of the Public Procurement Act, the Audit Office and the Public Financial Inspection Agency bodies exercise control over the procurement. The Ombudsman avails of no powers to intervene in the work of the Audit Office; however, the monopoly established by the companies which have been awarded public procurement contracts in the penitentiary facilities is evident. This necessitates stricter control over the price formation and the type and quality of food and services offered. 

·  Discontent with the lack of employment opportunities in the detention facilities 

In relation to the voiced discontent with the conditions in the Sofia Central and Vratsa District Prisons, the Ombudsman made recommendations to the prison heads to review once again the employment opportunities as set by law. Despite the efforts of the prison administration, the employment of detainees remains short of what is required for their effective social rehabilitation. With a view to the overcrowdedness in prisons, the resocialsation programmes in practice provoke conflicts among those employed and those whose employment has been suspended or who have fallen out of the employment programmes due to different vocational quailifications, for example. Involving more detainees in education, qualification and employment programmes would prevent such conflicts. Given the funds earmarked to this end, however, the prison administration may hardly do anything but introduce more transparency as regards the programmes’ eligibility requirements and the reasons for rejecting applicants.

· Co-operation for transfer in another detention facility 

( In all cases where the request has been well justified, a transfer has been made. 

( A detainee currently serving his time in the Smolyan District Prison has approached the Ombudsman. He has been serving different punishments, eight in all, in the Plovdiv District Prison. He appealed a sanction imposed in April 2008 before the Plovdiv Regional Court but the motion was denied. The sanction prevents him from exercising some of his rights set forth by the Execution of Punishments and Detention on Remand Act like transfer to another detention facility. He has been notified by the prison administration about his legal opportunities on several occasions. Following expiry of the statutory period without any imposed sanctions, the Execution of Punishments Prison Commission granted the detainee’s request on 8 April 2009. The custodial level of his punishment was changed from high to medium and he was transferred to the Smolyan District Court to serve the remaining time of his punishment.

· Claims of psychological and physical abuse by the security guards and by other inmates in the places of detention 

( An inspection in relation to a filed complaint established that the detainee was medically certified as mentally disabled, suffering from paranoid schizophrenia and his claims were unjustified. 

( An inspection conducted jointly with the Execution of Penalties General Directorate established that the claims regarding physical abuse by a secutiry guard in a detention facility were untrue. The person deprived of freedom underwent full medical examination at the prison medical unit and was subsequently directed to a hospital. The medical records and the written explanations of other inmates who witnessed the incident do not confirm the claims of physical abuse of the person in question. In relation to the detainee’s numerous complaints to different institutions, the prison administration suggested to him to be transferred to another detention facuility but he refused.

2. Rights of People with Mental Disabilities 

The protection of people with disabilities is among the key priorities in the Ombudsman’s activity, with a special focus on the rights of people with mental disabilities, who are placed in specialised institutions and hospitals and have their rights physically and legislatively restricted. 

· Guardianship – from an institute restricting the rights of people with mental disabilities to an institute enabling the exercise of their rights 

The Civil Procedure Code and the Family Code provide for a two-phase procedure, whereby a person is deprived of their legal capacity in part or in full. The first phase comprises judicial proceedings imposing a partial restriction or suspending in full a person’s legal capacity. During the second stage, the body in charge of guardianship and trusteeship, which is composed of members of the local authorities, appoints a guardian or a trustee. As a result of this procedure, persons declared fully incapable are deprived of their fundamental rights to: possession, labour, family life, marriage, vote, free association, access to justice, last will and testament. 

Once in full confinement, a person is totally dependent (physically and legally) on the appointed guardian. At the same time the existing legal framework fails to provide for sufficient safeguards against illegal acts by guardians against incapable persons. Three examples can be given in this respect:

· A legally incapable person may be placed with an institution following a decision of the guardian: by virtue of an administrative order, having no judicial procedure expressly provided for.

· Appeals against the guardian’s decision are not subject to higher-instance judicial review: a decision is delivered by the respective regional court and is final.

· No criteria are in place for the selection of guardians and for examination of incapable persons’ complaints by the body in charge of guardianship and trusteeship.

Legally incapable persons placed in a closed institution are deprived of their freedom, of their right to informed treatment, whereby in most cases the treatment is reduced to ingestion of medications to control behaviour. The Ombudsman expresses his concern that there is neither a system of individual and group therapy nor any opportunities for psycho-social rehabilitation. Most institutions do not offer a labour therapy system for the persons placed therein either.


The following is a typical example of individual complaints on such problems and the follow-up of the Ombudsman’s intervention: 

( Upon his wife’s initiative, a person has been declared fully incapable. The complainant claims that he was only informed thereof in 2006 when the body in charge of guardianship and trusteeship of the Lyulin administrative region informed him that his wife had been appointed his guardian. In the meanwhile the complainant concluded an agreement with the Ministry of Labour and Social Policy under the Microcredits for Small Businesses Programme and was granted a loan of BGN 20,000, which he secured by a mortgage on his apartment. He applied for the credit in his capacity of a disabled having been diagnosed with post traumatic epilepsy and hence declared fully incapable. Following his failure to pay the due loan instalments, the mortgaged apartment was put on sale by the bailiff. The complainant approached repeatedly the body in charge of guardianship and trusteeship requesting that protective measures with regard to his person and property be taken together with protection measures provided for by the Family Code but no reaction followed. Subsequently he divorced and thus he was left without a guardian, which prevented him from receiving his pension and social benefits to which he was entitled. Following a recommendation of the Ombudsman, a new guardian was appointed. However, a subsequent complaint was lodged that made references to arbitrary disposing of the complainant’s property and systemic torment and humiliation to which he was subject by his newly appointed guardian. To protect the complainant’s interests, the Ombudsman recommended to the body in charge of guardianship and trusteeship to conduct an extensive inspection and should there be grounds to react, to undertake the respective actions to terminate the guardianship following the procedure prescribed by the Civil Procedure Code.
The inspections conducted by the Ombudsman have established a consistent trend of appointing the specialised institution’s head and/or personnel members as guardians to mentally disabled persons. The Ombudsman furthermore found out that the director could not protect the rights of mentally disabled people and undertake legal actions in their best interest once their rights have been violated since more often than not it is the institution itself that breaches their rights. The institute of guardianship therefore needs to be conceptualised in a new fashion and reformed accordingly into an institute that enables people with mental disabilities to exercise their rights.

With respect to the problems presented hereinabove, but also with regard to the signals and findings both of the Ombudsman and of various civil organisations, the Ombudsman hereby recommends to the Bulgarian government to take action to ensure the country’s accession to the UN Convention on the Rights of Persons with Disabilities. Joining the Convention will push forward the reform in the system and shift the focus of care delivered to those persons from the medical to the social dimension.

3. Violation of human rights within psychiatric hospitals and establishments for elderly individuals with mental disabilities

Signals were filed with the Ombudsman concerning violation of human rights within psychiatric hospitals and establishments for elderly individuals with mental disabilities. The signals concern alleged physical violence over the patients treated in specialised institutions, a lack of clear ethical rules in working with them, the formal nature in the actions of the body in charge of guardianship, as well as a lack of reliable mechanisms for the protection of the interests of legally incapable persons and a lack of mechanisms for civil control over the institutions. 

The following findings were made in the course of the Ombudsman’s inspections: 

· There is no effective mechanism in place for checking the signals of abuse of patients by hospital staff;

· The conditions in the specialised establishments for inpatient care and treatment of persons with such disabilities are still far below the commonly accepted standards;

· No sufficient care and rehabilitation is delivered to the individuals placed in these institutions, which limits their opportunities for social integration and dooms them to marginalisation.

A considerable shortcoming in the mechanism for guaranteeing the rights of persons with mental disabilities is the lack of a legal provision for civil control over the work and management of such institutions, which is often the reason for tensions in the public domain. Representatives of the involved groups (patients, their relatives and friends) are unable to take active part in the management of hospitals, to offer measures for improving their activity and mobilise additional financial and human resources to ensure a higher quality service. 

The Ombudsman is particularly concerned about the lack of a legal provision enabling the establishment of boards of trustees within inpatient psychiatric care facilities. It needs be pointed out that, as per Article 82 of the Medical Treatment Facilities Act, Bulgaria has developed some practice in the establishment of hospital boards of trustees. However, it is much more important that a board of trustees, in addition to assisting the hospital’s routine activity, also acts as a guarantor for the rights of the people, who are incapacitated to act for themselves. 

Therefore, the Ombudsman is of the opinion that measures of civil control and partnership need to be introduced in order to change the specialised institutions and foster public confidence in the respect for the rights of people with mental disabilities placed in hospitals and specialised care facilities. 

One of the ways for Bulgaria to introduce independent control over these specialised institutions, in particular, is to accede to the Optional Protocol of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT), which was adopted on 18 December 2002 and entered in force on 22 June 2006 following ratification by 20 States Parties. The Protocol envisages the etsablishment of a system of regular inspections of places of detention. This is the so-called National Preventive Mechansim, which will be empowered to exercise control over prisons, police detention facilities, immigration centres, international airport transit zones, children’s and psychiatric institutions, refugee centres and all places where the right to free movement is somehow restricted.

Chapter Eight

VIOLATIONS OF RIGHTS BY THE POLICE AND LAW ENFORCEMENT BODIES 


1. Unjustified arrest and detention; police violence 

A series of complaints were sent to the Ombudsman in 2009 in relation to unjustified arrest and detention and excessive use of violence by the police. In addition, the Ombudsman undertook some inspections on his own initiative. 

Here are some typcial examples of such inspections and their follow-up:

( Police violence and violation of the right to peaceful assembly:

The beginning of 2009 was marked by the broadly discussed actions of the Ministry of Interior (MoI) bodies in relation to violations of the rights of citizens who took part in a protest in front of the National Assembly on 14 January 2009. The Ombudsman initiated an inspection as follows:

- meetings with citizens who took part in the protest and were detained in 24-hour detention facilities;

- meetings with MoI officials directly in charge of public order and safety protection during the civil protest;

- meetings with the protest organisers;

- detailed information requested in writing from the MoI regarding all events that took place prior to, during and after the protest; 

- information in writing requested from the Sofia City Municipality regarding the grounds for issuing an order suspending the civil protest and the way it was enforced; 

 - analysis of thre media publications.

The Ombudsman established the following:

· The police prevention actions were insufficient to effectively ensure the state’s obligation of public order and safety of peacefully assembled citizens. It was established that during the protest some of the participants were masked and of possession of objects dangerous to people’s health, which is prohibitted by Article 6 of the Meetings, Rallies and Manifestations Act and runs contrary to the freedom of peaceful assembly as guaranteed by the Constitution. It is inadmissible that law enforcement bodies allow citizens who aim at provoking the MoI officers to participate in the protest and intervene with the citizens’ freedom of peaceful assmebly. 

· The police actions in dispersing the assembly violate the rights of peacefully assembled citizens. Pursuant to Article 11, para 2 of the European Convention on Human Rights and Fundamental Freedoms (ECHR) peaceful assemblies may be subject to restrictions as long as the latter are “prescribed by law and are necessary in a democratic society, in the interests of national security, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the reputation or rights of others”. As the Siracusa Principles on the limitation and derogation of provisions in the Internatinal Covenant on Civil and Political Rights (ICCPR),

„ National security may be invoked to justify measures limiting certain rights only when they are taken to protect the existence of the nation or its territorial integrity or political independence against force or threat of force.

National security cannot be invoked as a reason for imposing limitations to prevent merely local or relatively isolated threats to law and order.”

According to the European Court of Human Rights (EctHR) jurisprudence (see e.g. Ezelin v France (1991) 14 EHRR 362, paras 51-53):

„the freedom to take part in a peaceful assembly … is of such importance that it cannot be restricted in any way, so long as the person concerned does not himself commit any reprehensible act on such an occasion”.
A similar human rights protection standard is promulgated in the judgement on Ziliberberg v Moldova – isolated acts of violence or other punishable acts committed during a demonstration cannot serve as grounds to limit the individual right to peaceful assembly where the person holds peaceful intentions and conduct.

The Ombudsman reiterates that in the case in question, although the MoI bodies formally performed their duty to warn of police intervention, the warning was not clearly audible and understandable. This was confirmed by the explanations of the interviewed protest participants and organisers. 

A well established principle of international law, enshrined also in the Bulgarian legislation and the EctHR jurisprudence is the proportionality of the level of force used by law enforcement bodies. Pursuant to Article 3 of the UN Code of Conduct for Law Enforcement officials, ”[L]aw enforcement officials may use force only when strictly necessary and to the extent required for the performance of their duty”. In this regards the Ombudsman underlines that the Bulgarian Ministry of Interior Act is not in full comliance with this standard. Article 73, for example, allows the use of physical force and auxiliary means by police bodies in instances where ‘all other means have been exhausted’. The law however does not specify whether the use of force is strictly necessary. 

Another international standard is established by the United Nations Basic Principles on the Use of Force and Firearms by Law Enforcement Officials Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment of Offenders, 7 September 1990. Pursuant to section 4 of the Genral Provisions, “[L]aw enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent means before resorting to the use of force and firearms. They may use force and firearms only if other means remain ineffective or without any promise of achieving the intended result”. Whenever the lawful use of force and firearms is unavoidable, law enforcement officials must exercise restraint in such use and act in proportion to the seriousness of the offence and the legitimate objective to be achieved. Finally, they must minimise damage and injury, and respect and preserve human life.

The established facts indicate that law enforcement officials did resort to ‘other means’ but once again inefficiently as the warnings did not come to the knowledge of the citizens. 

Section 12 of the Council of Europe Declaration on the Police establishes a similar international standard, namely that “[I]n performing his duties, a police officer shall use all necessary determination to achieve an aim which is legally required or allowed, but he may never use more force than is reasonable”. 

The Ombudsman is of the opinion that in the instances of use of force, the police officers should be constantly aware that ‘strictly necessary’ and ‘proportionate use of force’ are key concepts in guaranteeing respect for the right to inviolability of person.

· The Ombudsman believes that as regards the detention of persons in staging detention facilities, a justified conclusion can be made that some of them were subject to torture within the meaning of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Pursuant to Article 1 of the Convention (ratified by State Council Decree No. 3384 of 9 October 1986, promulgated in State Gazette No. 80/1986, in force in Bulgaria as of 26 June 1987, published by the Ministry of Foreign Affairs, promulgated No. 42 of 3 June 1988, amended and supplemented, no. 19 of 24 February 1995), „torture means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions”. 

The evidence collected in the course of the inspection, namely witness testimonies of brutality and threats used during interrogations, as well as coercion to sign pre-made template ‘testimonies’ and waivers of legal and medical aid, correspond to the elements of the above quoted definition of torture.


( Other examples of complaints against inefficient acts of the law enforcement bodies or inadmissible use of force during detention:

- Complaints in relation to police violence and denial to initiate proceedings by the Plovdiv Military District Prosecutor’s Office being seized of the matter. The Ombudsman approached the Prosecutor General requesting an inspection of the case by the higher-instance prosecutor’s office. The Supreme Prosecutor’s Office of Cassation informed us that the Sofia Appellate Military Prosecutor’s Office (AMPO) would conduct an inspection. The AMPO in turn informed us that the Plovdiv District Milirary Prosecutor’s Office decree denying the initiation of pre-trial proceedings had been repealed as ‘unjustified, not compliant with the law and incorrect’ and the prosecution case file had been remitted for further examination of the circumstances as prescribed in detail in the AMPO decree. 

- Unjustified and cruel treatment by police officers with the Rousse First Regional Police Department. The police officers claim to have checked the complainant’s papers as he was driving under the influence of alcohol. The citizen refused to undergo a sobriety check and started screaming and shouting offences, threatening to have the officers dismissed. Once he started bumping and kicking the police vehicle, the policemen handcuffed him thereby resorting to force. 

Summary police proceedings wере initiated concerning an offence under Article 325, para 2 and Article 216, para 1 of the Penal Code (PC). During the night spent in confinement at the Rousse Regional Police Directorate, the detained person complained of acute pains in his left leg, which had been injured during the act of his detention. The medical examination at the local hospital found that his leg was broken. Upon request of the Ombudsman and the Rousse Regional MoI Directorate, pre-trial proceedings No. 3530/2008 was initiated against the police officers for excessive use of force. 

- Violation of the remand measures of Angel Hrisotv and Plamen Galev, MPs nominees. The Ombudsman conducted an inspection of the case and publicly announced his findings of a violation of the remand measures. The grounds were as follows: pursuant to Article 54 of the Election of MPs Act, the election campaign starts 21 days before the set election date, in this particualr case 14 June 2009. During the election campaign Angel Hristov and Plamen Galev, at that point in time registered MP nominees as evidenced by National Assembly (NA) decision No. 86 of 29 May 2009 of the Central Election Commission and a Proposal lodged under No. 3/29 of 12 June 2009 with the Kyustendil Regional Election Commission, may not be detained and constituted as accused parties (Article 53 of the Election of MPs Act). The registration entitles an MP nominee to immunity during the pre-election campaign. The Ombudsman is of the opinion that detention of persons after 14 June 2009 is illegal since the inviolability from criminal jurisdiction deriving from immunity takes effect ex lege. One of the basic principles of criminal proceedings enshrined in Article 17, para 5 of the Criminal Procedure Code (CPC) is personal inviolability, meaning that every citizen who is illegally deprived of freedom must be set at large. Pursuant to the CPC provisions, once a person acquires immunity, criminal proceedings are suspended, together with any remand measures where such have been imposed. The body competent to suspend the remand measures is the one in charge of the criminal proceedings. 


2. Violations of rights by law enforcement bodies’ administrations 

The individual complaints in this area filed at the Ombudsman concern claims of illegally terminated or delayed cases and prosecution case files. 

a) Interaction of the Ombudsman with the Prosecutor’s Office 

The co-operation with the Prosecutor General and the other Prosecutor’s Offices is very good. Many of the Ombudman’s signals to the Prosecutor’s Office proceed with prosecution inspections. 

Here are some typical examples:
( Request for inspection of actions of the Dobrich District Prosecutor’s Office. The complainant approached the Ombudsman with a request to have inspected his claims regarding a documentary offence upon which the Dobrich District Prosecutor’s Office failed to act. The Ombudsman signaled the Prosecutor General proposing an inspection of complainants’ allegations. Following the Ombudman’s signal, the Supreme Prosecutor’s Office of Cassation issued a ruling whereby the investigation was reopneded. 

( A complaint of the mayor of Shipka, Stara Zagora region in relation to illegal management of the Shipka Agricultural Association’s funds. An inspection was initiated by the Prosecutor Genral on the proposal of the Ombudsman.

( A complainant shared her personal problems regarding the impossibility to have her daughter’s death certificate issued by the Vratsa RegionalCourt due to excessive delay of the judicial medical expert assessment by the Vratsa Pathology. Following the Ombudsman’s intervention, the child’s death certificate would be issued within satisfactory terms.

b) Many individual complaints concern acts or omissions of public or private enforcement agents 

Here are some typical examples of such complaints:

( Actions of a private enforcement agent. The inspection undertaken in relation to the complaint established the following. Acting upon a final conviction and issued orders of payment, a private enforcement agent initiated enforcement proceedings. The payments due amounted to BGN 80,000 compensation for non-material damage and BGN 800 for legal costs of the proceedings and material damage. The initiation of enforcement proceedings topped this amount by approximately 30 pct covering interest, legal counsel fees, and private enforcement agent’s fees as set forth by law. The complainant’s discontent with the huge increase is understandable since the insurer providing the civil liability insurance informed on numerous occasions the parties concerned and the law enforcement bodies that he was willing to pay the amounts due once the conviction was enforced. As of the time of filing the complaint, the insurer providing the civil liability insurance had largely paid the principal sum; however, the outstanding ‘particularly large amount’ served as grounds for the private enforcement agent to request the Sofia Police Directorate to impose an administrative remand measure under Article 76, section 3 of the Bulgarian ID Act thus prohibiting the complainant from leaving the country. Considering that the private enforcement agent’s actions were compliant with the substantive and procedural laws but the case in question nevertheless seemed to put into conflict law and justice, the Ombudsman approached the Minister of Justice requesting her opinion on the matter and asking that an individual approach be applied to resolve the case in a just manner. The conducted financial inspection established some omissions and flaws in the private enforcement agent’s actions. Pursuant to Article 76, para 5 of the Private Enforcement Agents Act, the Minister of Justice made recommendations in writing to the private enforcement agent and the Bulgarian Chamber of Private Enforcement Agents that the omissions be corrected.

( Some complaints against private enforcement agents concern impossibility to collect claims evidenced in orders of payments. The inspections in relation to these complaints found that the private enforcement agents could not collect the claims since the debtors availed of no funds. In such cases the Ombudsman explained to the complainants all possible procedural means to collect the claims. 

Chapter Nine

PROTECTION OF IMMIGRANTS AND STATELESS PERSONS 
The major problems calling the Ombudsman’s attention in this area concern the following:

· Illegally residing foreign nationals;

· Stateless persons;

· Cumbersome administrative procedure for examining applications for acquiring or restoring Bulgarian citizenship.

1. Illegally residing foreign nationals 

Foreign nationals residing for a long time in the country without any legal justification keep filing complaints with the Ombudsman. In many cases these persons are fully integrated in Bulgaria and do not wish to return to their country of origin but face forceful deportation. An inspection established certain imperferctions of the legal regulation currently in force in terms of human rights. For example, the Bulgarian Citizenship Act, the Foreigners in the Republic of Bulgaria Act and the Asylum and Refugees Act fail to provide in such cases any alternatives to deportation of illegally residing foreign nationals.

The Ombudsman established furthermore that in some cases the state authorities had failed to act over exceptionally long periods (sometimes more than 15 years!) thus allowing persons to stay in the country, taking no actions to have them forcefully deported.

State authorities should be well aware that the problems related to illegal immigrants create problems for the illegal immigrants themselves, e.g. by denying them access to social insurance, medical care and legal employment, and rendering them incapable to act in any legally valid manner. On the other hand, these persons cannot pay taxes and other contributions to the state, and the repetitive examination of their cases by different institutions absorbs substantial administrative and financial resources. An example in this respect is the Bulgarian State Agency for Refugees with the Council of Ministers, which repetitively examines the same applications, around 1000, of people seeking asylum and humanitarian protection status as the law does not prevent foreigners, whose applications have been rejected, to reapply. 

The Ombudsman underlines that states like Greece, Spain, France, Italy, the UK etc. address these problems by adopting on a regular basis legal regulations regarding foreigners.

2. Stateless persons

Problems regarding stateless persons are a source of concern. These are a specific category of foreign nationals whose fundamental rights in the field of social security, health care and other public areas are limited. The stateless persons remain outside the reach of the Bulgarian law. Bulgaria has not yet acceded to the two international acts concerning rights of stateless persons and measures applicable to them – the 1951 UN Convention Relating to the Status of Stateless Persons and the 1961 UN Convention on the Reduction of Statelessness.

There is no legal regulation at the moment establishing a procedure for determining e person stateless. There is no state authority that may issue a valid ID to these persons. In this way the judicial status of stateless persons resembles the one of illegal foreigners. Here is an example: 

A complaint was filed with the Ombudsman by Mr Vahan Kehayan’s family requesting the accord of status. Mr Kehayan’s family left Armenia in 1993 and had been illegally residing in Bulgaria for more than 17 years. Members of the family filed numerous applications at the State Agency for Refugees to be granted asylum or accorded humanitarian protection status, all of which were rejected. 

The inspections made established that the Armenian passport data base contains no records of the Kehayans as Armenian nationals. Currently they have no determined citizenship. If an order is to be issued for forcibly removing or expelling them, it cannot be executed as there is no State to admit them.

With regard to this problem and led by the conviction that the rule of law may be secured only as long as human rights are respected, the Ombudsman handed down his opinion to the State Agency for Refugees that Article 9, ara 8 of the Asylum and Refugees Act may be applied to the Kehayans’ case. It provides that ‘[H]umanitarian status may also be granted for other humanitarian reasons…’ 
In the Ombudsman’s opinion, Kehayans’ longterm residence in Bulgaria, their full integration in society, and the lack of any data regarding their Armenian citizenship constitute beyond any doubt such „other humanitarian reasons”.

Furthermore, the Ombudsman’s inspections found that Mr Kehayan’s family members had not violated the public order or threatened the national security. 

The Ombudsman addressed the Chairman of the State Agency for Refugees and recommened applying Article 9, para 8 of the Asylum and Refugees Act and granting humanitarian protection status to the Kehayans. Follow-up on that recommendation is pending.

In this respect the Ombudsman is of the opinion that Bulgaria needs to accede to the 1951 UN Convention Relating to the Status of Stateless Persons and the 1961 UN Convention on the Reduction of Statelessness.

3. The administrative procedure for examining applications for acquiring or restoring Bulgarian citizenship 

The main problems put before the Ombudsman in this area concern the following:

а) Cumbersome administrative procedure for examining applications for acquiring and restoring Bulgarian citizenship:

Bulgaria’s full EU membership increased substantially the workload of the Minisry of Justice, judging also by the growing number of complaints regarding the procedure for acquiring Bulgarian citizenship. Regardless of the grounds on which Bulgarian citizenship is sought, all applicants express concern that the President’s decrees granting, restoring, renunciating or depriving of Bulgarian citizenship are not subject to judicial review. Accoding to the consistent jurisprudence of the Supreme Administrative Court, the acts of the Citizenship Council and the Minister of Justice do not constitute individual administrative acts within the meaning of the Administrative Procedure Code. They serve only to facilitate applications for Bulgarian cirtizenship. Likewise, opinions issued by the Citizenship Council and proposals made by the Minister of Justice that precede the President’s decree granting or rejecting Bulgarian citizenship are not subject to judicial review. Complainants allege that the lack of venue for appeals deprives them of legal protection in the application procedure. 

The Law Ratifying the European Convention on Nationality is also applicable to the legal regulation of Bulgarian citizenship. Pursuant to its single article, Bulgaria ratified the Convention making a reservation to Article 12, pursuant to which each State Party shall ensure that decisions relating to the acquisition, retention, loss, recovery or certification of its nationality be open to an administrative or judicial review in conformity with its internal law. 

The Ombudsman believes that one of the immediate steps that need to be undertaken is to ensure a procedure for review of the above mentioned acts corresponding to the procedure adopted in the European Union in order to provide adequate legal protection of citizens.

Most of the complaints concern delayed reactions by the Ministry of Justice to applications. Often while awaiting the outcome of their applications for acquisition or recovery of Bulgarian citizenship, the applicants’ civil status prevents them from enjoying a series of fundamental rights. 

The Ombudsman’s inspections of complaints regarding the procedure for acquisition of Bulgarian citizenship established that a large number of case files on Bulgarian citizenship have been accumulated in the Ministry of Justice. The efforts of the Ministry and the other agencies involved in the proceedings for Bulgarian citizenship are aimed at finalizing the pending cases initiated in 2005 and 2006. 

Here is a typical example of the complaints in this area and the results of the Ombudsman’s inspections:

( The complainant’s son is a Russian national, although the family has been living in Bulgaria since 1992. In 2008 they filed an application for acquisition of Bulgarian citizenship by the son, already a student. No reaction from the Ministry of Justice has been received as of the time of filing the complaint with the Ombudsman. 

The complainant approached the Ombudsman with a request to accelerate the examination of her son’s application for acqusition of Bulgarian citizenship.

The Ombudsman informed the complainant that pursuant to Article 8, para 1 of the Rules of Procedure of the Citizenship Council with the Ministry of Justice, the applications are examined following the order of filing. Where important reasons so require, the Citizenship Council chairman has the discretion to allow an accelerated examination of an application 

The complainant was furthermore informed that the application for acquisition of Bulgarian citizenship is a personal declaration of intention and she may address a request for an accelerated examination of her son’s application to the chairman of the Citizenship Council, stating which important reasons so require.

b) Rejections of residence visas to foreign spouses of Bulgarian nationals and family members of permanently residing in Bulgaria foreigners:

Bulgarians married to non-EU nationals express their discontent with the fact that their spouses are not allowed by the competent authorities to reside in the country. 

A number of complaints concern visa refusals to family members of foreigners who reside long-term or permanently in Bulgaria. They contest the lack of grounds for rejection. At the same time the law does not prevent a person from filing numerous visa applications. Citizens thus keep filing visa applications not knowing the actual obstacles for being issued a visa. This situation embarrasses those willing to reside in Bulgaria as each visa application involves payment of administrative fees.


Here are some typical examples of such complaints and the results of the Ombudsman’s inspections:

( An Armenian national’s visa application was rejected twice without giving any grounds. He requested the Ombudsman’s co-operation.

In the course of the inspection it was established that the Armenian national had been residing illegally for several years in Bulgaria. He has no job or any subsistence means in Armenia, which was why his short- and long-term visa applications were rejected.

The complainant then visited the Bulgarian Embassy in Erevan and undertook the obligations pursuant to Article 45 of the Foreigners in the Republic of Bulgaria Act, namely to ensure his step son’s support and return to Armenia prior to the expiry of the visa. Following this, he and his son were issued a 30-day short-term Bulgarian visa.

( The complainant was married to a national of Algeria who was denied a long-term visa for Bulgaria. The grounds for the rejection were not stated. Then she filed a request with the Migration Directorate of the Ministry of Interior (MoI) inquiring into the grounds for rejection but did not receive any reaction.

The complainant seeks the Ombudsman’s co-operation for receiving a reaction from the Migration Directorate.

The Ombudsman informed the complainant that the competent visa authorities were determined by the Regulation for the terms and procedure for visa issuance and visa regimes. Pursuant to it, consular officers issue or deny long-term visas following an authorisation of the Consular Affairs Directorate on the basis of a joint opinion of the administrative control over foreigners services and the State Agency for National Security (Article 34, para 2). Regarding the contested lack of reaction by the Migration Directorate to her request for notification of the grounds for denial, the inspection established that a reaction had been sent to her. It was suggested that she visit the Migration Directorate and acquire a copy of the response. The complainant was informed that there was no violation of her rights by the competent administrative authorities.

c) Bad administrative service:

Some of the complaints addressed to the Ombudsman by foreign nationals concern the bad administrative service and provision of information by the competent administrative bodies. The administrative control over foreigners’ stay in Bulgaria is exercised by the Migration Directorate and its regional units. The registered complaints concer the following:

- failure to inform of possible grounds for residence in the country;

- terms of stay and paybale fee rates;

- lack of information regarding the type, term of validity and fees for issuance of residence permits to foreigners in Bulgaria. 

Here are some typical examples:

( A complaint has been filed against the Shoumen MoI Migration unit where the complainant had to have a business visa letter of invitation authenticated. He was requested to provide a copy of his corporate tax declaration certified by the National Revenue Agency (NRA) and to secure either the physical presence of the company’s executive director, or a power of attorney issued in the name of the person filing the visa application, despite the fact that the application was attested by a notary. The complainant’s main discontent was that he was requested documents which were not specified in the Regulation for the terms and procedure for visa issuance and visa regimes, which in result suspended the visa invitation issuance. The complainant requested the Ombudsman to examine the situation and have reasonable rules of procedure introduced. The inspection established that the requirement to have the host person’s corporate tax declaration certified by the NRA had been set forth in a memorandum of the head of the Shoumen MoI Migration unit. The certification was needed to ensure the authencity of the declaration as regardless of the manner of submitting it (online or hard copy) it was still possible to introduce corrections in the declaration. In the opinion of the head of the Shoumen MoI Migration unit, the only way to ensure the authencity of the declaration was to have it sealed by the NRA and then submit it to the Migration unit. The procedure is accomplished within one day and is therefore considered not to present citizens with major difficulties. Regarding the other issue brought up in the complaint, namely the required physical presence of the executive director to file in person the visa application at the Migration unit, the Ombudsman informed him that pursuant to section 8.3 of circular no.1719 of 1 July 2008, the police inspectors are required to verify the personality and address registration of the host person requesting the issuance of letter of invitation. That was why the police officer required either that the host appear in person or issue a power of attorney.

In a meeting the head of the Shoumen MoI Migration unit was asked whether citizens were informed of these additional requirements. It appeared that the visa application letter template only contained the documents specified in the Regulation. 

Upon the Ombudsman’s recommendation, the head of the Migration unit will have the additional requirements included in the visa application letter template – a declaration by a natural or legal person involved with commercial activity under the Commerce Act; the declaration is required for business travel of a foreigner to Bulgaria.

( The complainant, a Russian national, was granted a long-term residence permit in Bulgaria. She paid a fee for issuing a five-year residence permit but was later notified that due to a technical problem her residence permit was issued for one year and she needed to have it annually renewed. The Ombudsman conducted an inspection, which established that the complainant was granted a long-term residence permit on grounds of Article 33a, para 1, item 1 of the Foreigners in the Republic of Bulgaria Act. Pursuant to Article 10, para 1, item 3 of Tariff No. 4 on the fees collected by the Ministry of Foreign Affairs under the Public Fees Act, the complainant paid a fee of BGN 800. Pursuan to Article 59, para 2, item 1 of the Bulgarian ID Act, the complainant was then issued a long-term residence permit valid for one year. After expiry of the document, it may be renewed by filing an application for renewal. It is not required to file an application for issuing a new residence permit. The Ombudsman made a note of the difference between ‘authorisation to reside’ and ‘residence permit’ as terms contained in the Foreigners in the Republic of Bulgaria Act. In this particualr case the authorisation to reside was granted pursuant to the provisions of Article 33c of the Foreigners in the Republic of Bulgaria Act for a period of five years, while the document issued pursuant to Article 59, para 2, item 1 of the Bulgarian ID Act is valid for only one year. The Ombudsman informed the complainant that the legal regulation currently in force was in compliance with the EU legislation in this field, namely Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country nationals who are long-term residents and Council Regulation (EC) No 1030/2002 of 13 June 2002 laying down a uniform format for residence permits for third-country nationals. 

The Ombudsman is concerned about the fact that the MoI Migration Directorate does not apply an individual approach towards foreign nationals. There is no practice to consult them on issues related to their stay in the country. This confuses the foreigners as often they are not acquainted with the laws governing foreigner’s stay in Bulgaria.

In this relation the Ombudsman made a recommendation to the Migration Directorate to improve its awareness and information policies regarding consultation of foreign nationals by introducing an individual approach.

d) Denials to issue documents:

These comlaints most frequently concern lack of information about the procedural steps for issuing documents and refusals to issue certain documents. 

Here are some typical examples:
( The complainant was born in Russia but came to Bulgaria 23 years ago and has been living here eversince. She has no ID. She is not a Russian national but she cannot acquire Bulgarian citizenship as the only available document she has is a birth certificate. The Migration Directorate informed her that the only possible venue for her was to become a stateless person. She did not receive information and co-operation from the competent administrative bodies. The Ombudsman’s inspection established that the complainant was given a National ID No. and she was subsequently registered in the Bulgarian Population Register. A check of the Civil registration and administrative service Directorate found that the complainant’s personal registration file was kept in the village of Todorichene, Loukovit municipality, Lovech region where is her permanent address registration. The complainant was advised to visit the Todorichene city hall and have her registration data checked. She was informed that to certify she was no longer a national of the Russian Federation, she needed to file an application to that end at the Russian Consulate in Bulgaria. The Migration Directorate confirmed that once she availed of all required documents, the complainant was entitled to apply for permanent residence in Bulgaria on grounds of Article 25, para 1, item 10 of the Foreigners in the Republic of Bulgaria Act. The complainant was furthermore informed that once she was granted an authorisation to reside permanently in the country by the Administrative Control over Foreigners services and entered into a marriage with a Bulgarian national, an intention she mentioned in her complaint, she would have grounds to apply for Bulgarian citizenship on the basis of naturalisation. 

( A complaint filed with the Ombudsman concerned a request to determine Bulgarian citizneship status of a relative deceased in Germany. The Ministry of Justice denied twice issuing the document because the municipal registers did not specify the person’s date of birth and the death certificate issued in Germany could not be redrafted. Following an inspection, the complainant was informed that pursuant to Article 15 of Regulation No. 1 of 19 February 1999 on the Application of Chapter Five of the Bulgarian Citizenship Act, a person requesting to have her Bulgarian citizenship status determined should file a template application. One of the mandatory enclosures to the application is a copy or a duplicate of the birth certificate issued by the respective competent Bulgarian or foreign body (Article 15, para 2). Since such a document had not been enlosed, the Ministry of Justice denied issuing the citizneship status certificate. The Svilengrad municipality cannot provide the Ministry of Justice with a copy of the complainant’s relative’s birth certificate since such is not available at the municipality. Comparing data contained in the death certificate issued by Germany and data available at the Svilengrad municipality revealed certain discrepancies as regards the date of birth of the person in question. The complainant was informed that the Civil Registration Act provided in its Article 38, para 4 for the possibility of judicial recourse in case of destroyed civil status registers, unavailable birth or death certificates and wrongly registered data. The complainant was advised to address the court and request it to determine the data in question pursuant to Article 38, para 4 of the Civil Registration Act. Once the date of birth of the complainant’s relative is determined, she will be able to file another application at the Ministry of Justice requesting determination of Bulgarian citizenship status.

The analysis of these cases shows that the problems largely concern the lack of an administrative procedure for issuing a number of civil status documents. That is why the Ombudsman recommends that the administrative bodies clearly determine which cases may be resolved solely following a judicial procedure and to inform citizens accordingly how to proceed when their problem may not be resolved administratively.

Chapter Ten 

CITIZENS AND ADMINISTRATION – SPATIAL PLANNING AND PROPERTY RELATED PROBLEMS 

The Ombudsman has always monitored closely the work of the administration in relation to spatial planning and property rights as regards the criteria set forth in Council of Europe and EU acts. These requirements and criteria are meant to ensure good spatial planning to the benefit of the indivual citizen and the society at large. For example:

· The European Regional/Spatial Planning Charter, adopted by the Council of Europe Conference of Ministers Responsible for Spatial/Regional Planning (CEMAT) in Torremolinos, Spain in 1983 acertains that regional/spatial planning is an important instrument in the evolution of European society that helps achieve a deeper insight into the use and organisation of space, the distribution of activities, the protection of the environment and the improvement of the quality of life.
· The Guiding Principles for Sustainable Spatial Development of the European Continent adopted in 2000 by the European Conference of Ministers responsible for Regional Planning of the Council of Europe stress the territorial dimension of human rights and democray. Their objective is to define spatial development policy measures through which people in all the Member States of the Council of Europe can achieve an acceptable standard of living. There are ten principles for sustainable spatial development of the European Continent. One of the aims of the Council of Europe is to strengthen local and regional democracy in Europe by means of a territorially more balanced development of the European continent.
It is recommended that national and regional authorities make use of the Guiding Principles and implement them in national and international spatial planning projects. Those enviage:

· Promoting a more balanced social and economic development of regions and reducing large-sclae outward migration; 

· Promoting spatial development and improving the quality of life;

· Aiming at long-term financial efficiency through spatial planning;

· Co-ordinating sectoral policies with significant territorial impacts.
In order to achieve sustainable development in cities and urban areas, the Principles also propose a number of planning measures related to specific urban areas, namely:

· Controlling the expansion of urban areas (urban sprawl); 

· Limiting trends towards suburbanisation through in alotting building land in urban areas; 

· Activation of gap sites; use of space-saving building methods; developing building land near traffic nodes and railway stations; promoting inner urban development; 

· Raising the quality of living in urban areas, which includes the conservation of exisiting ecosystems and the creation of new green areas.

The Lisbon Treaty reiterates in Article 174 the policy of territorial cohesion, stating in particular that the Union shall aim at reducing disparities between the levels of development and the backwardness of the least develped regions. Among the regions concerned, particular attention shall be paid to rural areas, areas affected by industrial transition, etc.
1. General overview and statistics of the indiviudal complaints in this area

487 or 18 pct of the total complaints filed with the Ombudsman in 2009 concern spatial planning and problems related to property.
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As demonstrated by the diagram, most complaints concern ownership-related problems other than spatial planning and restitution. This is because this group includes various problems like expropriation and compensatory damages proceedings, easements, house saving deposits, civil property disputes, disputes between agricultural land owners and leaseholders, condominium co-owners’ problems, etc.

A substantial part of the complaints concern spatial plans of populated areas and their revision, illegal constructions, expropriation for public use proceedings, restoration of ownership rights over agricultural and forested lands, and other problems related to citizen’s property rights. Experience shows that complaints related to spatial planning and property rights are of a complex legal nature and require a thorough study of documents and procedures as well as particular acts of the competent control bodies. 


2. Complaints related to urban plans of populated areas 

General urban plans and detaild urban plans are of particular importance for the sustainable development of the area. The Ombudsman holds firmly of the opinion that when plans are adopted, the principle of legitimate expectations and foreseeability of administrative action should be applied. The principle requires the administration, in performing its discretioanry powers, to be transparent, consistent and predictable in its actions so that it meets citizens’ expectations.


3. Complaints related to General Urban Plans (GUPs) of populated areas and their revision 

GUP is a long-term act of urban planning and management in the public interest. It sets the general frameworks and policy trends for urban areas’ building and development. As an act aimed at urban planning and management it safeguards public interests and guarantees rights and values protected by the Constitution – environmental protection, regional development, right to accessible environment 
Most of the individual complaints concern the following: 

· Illegal awards and procedures; 

· Lack of a broad public debate on draft plans; 

· Unsubstantiated rejections of objections made to GUPs;

· Drafts for revisions of GUPs that concern privately owned real estates; 

· Planned building; 

· Ruining green spaces. 

Here are some of the Ombudsman’s findings regarding GUPs:

· No sufficinet guarantees are in place for the protection of the public interest in the process of drafting and adopting GUPs, even where the procedures have been formally followed;

· There is no mechanism in place to take into account citizens’ and civil organisations’ proposals and objections made following public debates;

· GUPs of some big cities and resort areas are overdue, which led to overbuilding, destruction of green spaces and a series of other violations that affect citizens’ rights;
· Agrucultural land subject to restitution is being predominantly intended for green and forested areas, while real estates are earmarked for public use;
· In a series of cases investors’ interests toppled citizens’ interests.

Here are some examples:

( The initiative committee of owners in the Izgrev residential area and the Sotira neighbourhood in the city of Varna challenge the draft Varna GUP. They dispute in particular the envisaged extension of the Varna Boulevard, which will run through the owners’ real estates in the Izgrev residential area and the planned construction of Class II highway parallel to the Tsar Osvoboditel Boulevard, which will run through privately owned real estates, many of which with fixtures.

( Illegal award and proceedings in relation to the Elin Pelin, Sofa region GUP. 

( The Veliko Tarnovo GUP, which affects forested lands. 
In view of the GUPs’ significance for the future municipal development, the Ombudsman’s recommendation is to consider possibilities for independent civil control prior to the final adoption of GUPs since the acts whereby final GUPs are adopted are not subject to judicial review.

4. Complaints related to Detailed Development Plans (DDPs) and their revisions 

Individual complaints mostly concern the following: 

· Formal review of citizens’ objections and municipal bodies’ proposals during first announcement of urban plans;

· Incorrectly constituting third interested parties; 

· Traffic regulation revisions requested by citizens; 

· Changes of land status and building in green areas;

· Ordres for improving detailed development plans.

The inspections established the following:

· Objections and proposals made by citizens during the first announcement of the plans are only formally reviewed by the municipal bodies; 

· Detailed development plans contradict general urban plans currently in force and allow for inadmissible building in new areas; 

· Violations of imperative legal provisions of the Spatial Planning Act in neighbourhoods where new co-owned land properties are created without the owners’ prior consent;

· Failure of draft Detailed Development Plans to take into account issued building permits;  

· Wrongly constituted third interested parties as a result of which persons are not notified of DDPs drafts and are prevented from protecting their rights.

Here are some examples:
( Initiave Committee against illegal DDP concerning Gabrovo’s by-road 

It has been established that the by-road’s construction was envisaged in the Gabrovo Urban Plan. However, by-roads are set on national and not on municipal level. Following the first announcement of the GUP in State Gazette issue 28 of 14 April 2009, a number of complaints have been lodged. A series of mistakes and omissions due to incorrect cadastral maps have been established. After their revision, another announcement will be made and the complainants will be able to acquaint themselves with the draft plan and make objections.

( Draft DDP for part of the Centre – West area. After the draft plan was first announced in 2008, a series of objections and proposals were filed, hence the plan was revised, a follow-up which the Ombudsman considers positive. To arrive at a final DDP in compliance with the law, the Ombudsman recommended to the municipal authorities to review the objections filed after the announcement of the revised plan in State Gazette, issue 14 of 2009 in their entirety, paying attention to the mistakes made in relation to the real estates’ boundaries. As evidenced in Protocol No. ЕС-Г-67 of 23 June 2009 of the Municipal Expert Council on Urban Planning, the objections filed in relation to neighbourhoods 197 and 197a have been met and building in the area takes full consideration of the existing real estates. A series of other objections have also been met.

The Ombudsman’s recommendations are as follows:
Special attention should be paid to the procedures whereby interested parties are notified of development plans’ revisions. The administrative bodies’ actions are in fact a law implementation activity and should therefore respect citizens’ legal rights and interests. Likewise, the issued acts should be in compliance with the law and the mistakes and omissions made should be corrected by the local administration itself. That is precisely the point of making objections after the so called first announcement of development plans under the procedures set forth in the Spatial Planning Act – to have the mistakes corrected.

With regard to the final plan, which affects a large number of owners and property rights, the Ombudsman recommends that the objections filed after the second announcement are reviewed in their entirety and the grounded ones are given due consideration in order to arrive at an administrative act in compliance with the law.

Procedures should be in place for the local administration to act ex officio upon requests of disabled persons for traffic regulations’ revisions aiming at free movement and accessible environment.

The Ombudsman is of the opinion that a two-instance judicial review of local acts pertaining to urban plans pursuant to Article 132, para 1, item 3 of the Spatial Planning Act is a mandatory guarantee of citizens’ rights.

5. Complaints regarding illegal building 

The individual complaints regarding illegal building concern the following:

· Failure of the control bodies to conduct inpsections following signals against illegal building; 

· Slow and formal inspections; 

· Denial by the control bodies to undertake measures in case of established illegal building. This concerns mostly the regional units of the National Building Control Directorate. Citizens’ rights are not protected since these denials are not subject to administrative and judicial review. 

Pursuant to the Spatial Planning Act, administrative control over building is exercised by the regional units of the National Building Control Directorate and the mayors. This duplication of control functions results in evasion of responsibility and inefficiency of the inspections. Cases of authorised building which is not in compliance with the enforced detailed development plans and is therefore illegal continue to grow.

For example:

( Illegal buildings for breeding animals in adjacent land property in the village of Voysil
Following the Ombudsman’s recommendation, an inspection was conducted on the spot by the municipality, which established that the building was illegal. A time limit was set down for the illegal building to be removed.

( Failure of the Harmanli municipality to act in relation to a violation by an owner of a real estate, in relation to which a right of way had been granted, of an order issued pursuant to Article 193, para 3 of the Spatial Planning Act. 

An inspection at the Harmanli municipality established that the order had not been followed. After the Ombudsman’s intervention, a summons for voluntary compliance was served to the real estate owner. He was also notified that failure to comply voluntary with the order within 14 days would entail sanctions pursuant to the Administrative Procedure Code.

( Failure of the Pancharevo administrative region municipality to act in relation to an unauthorized overbuilding of a single store building in a regulated land property no. ХVІІІ-1337, 53 in Kazichene village. 

After the Ombudsman’s intervention, a declaratory judgement was issued regarding the unauthorised overbuilding. The case file was sent to the National Building Control Directorate for taking action for removing the illegal building. 

( Illegal transformation of a shop into a pharmacy whereby the common facilities of a building at 55, Vladayska St., Sofia were affected. A declaratory judgement was issued by the building control bodies at the Krasno selo region in Sofia. Following the Ombudmsna’s recommendations, the order suspending the building was followed.

To overcome these violations of citizens’ rights and ensure a more effective building control, it is necessary that the law distinguishes between municipal authorities’ and National Building Control Directorate’s powers with regard to building control. 

6. Complaints regarding expropriation in the public interest proceedings
Individual complaints mostly concern the following:

· Unjustified delay of payment of compensatory damages in expropriation proceedings under the Spatial Planning Act;

· Imposed limitations on property use.
Expropriated real estates’ owners’ rights keep being violated by failure to pay due compensatory damages following proceedings under section 9 of the Spatial Planning Act Transitional Provisions. 

The long unjustified delays in expropriation and compensatory damages proceedings violate citizens’ right to property and are a demonstration of maladministration. In municipalities, especially the bigger ones where a number of expropriation proceedings are envisaged, investment programmes specify the type and start of expropriation proceedings per region, that is to say the expropriation is planned. The investment programme is dynamic and may be amended by the municipal bodies; this allows the possibility and practice of delaying the expropriation and hence preventing the owners of using their property over a long period of time, which is a violation of their legal rights and interests. 

For example:

( Incomplete expropriation and compensatory damages proceedings with regard to a real estate in Cherven bryag expropriated under Article 95 of the Spatial Planning Act (repealed). The owner was compensated with a three-room apartment in a building under construction but he never took possession of it. 

Following the Ombudsman’s recommendation, an additional order for compensatory damages was issued by the mayor of Cherven bryag and the compensation was awarded.

The Ombudsman reiterates the need for local administrations to provide for rules guaranteeing transparency of expropriation procedures. Investment programmes in turn must be long-term, publicly accessible and stable.

Furthermore, citizens’ requests for building temporary constructions in real estates planned to be expropriated must be carefully reviewed so that to ensure their right to property. 

7. Other problems regarding citizens’ property

Individual complaints concern the following:

· Civil disputes regarding property; 

· Disputes regarding properties’ boundaries and easements; 

· Disputes between co-owners; 

· Problems regarding house saving deposits; 

· Disputes between owners and leaseholders; 

· Judicial rulings.

These cases concern civil law, which remains outside the Ombudsman’s powers, thus complainants are given advice as to how to protect their rights. 

Individual complaints related to the Condominium Management Act:

The Condominium Management Act has been in force for six months now. Its implementation has given rise to certain problems, of which citizens informed us in their complaints. The latter concern mostly convening a meeting of the general assembly, house manager election and registration in the public registers. 

For example:

( Individual complaints challenging provisions of Regulation No. 3 of 17 June 2009 on a Public Register of Condominium Buildings issued pursuant to Article 44, para 4 of the Condominium Management Act by the Ministry of Regional Development and Public Works. Aticle 4 of the Regulation specifies the data to be filled in the local register. It appears that often house managers and heads of owners’ associations do not avail of the required data. Thus they need to file an application to the mayor to request the data, paying the due fees for that. Only after that may the house managers fill in the respective registration cards.

The Ombudsman is of the opinion that legal acts should be drafted in such a way as to ensure the right to proper administration. In this regard it is necessary to enhance the principle of effective ex officio administrative service for citizens. The respective administrative body should provide ex officio information or papers required for the respective procedure regardless of whether the papers are with it or anothermunicipa body. 

The Ombudsman recommended that the Ministry of Regional Development and Public Works amend Regulation No. 3 so as to ensure that individual characteristics of condominium buildings are provided ex officio by the competent administrative bodies. 

The Ombudsman is positive about the Ministry’s opinion in compliance with his recommnedtaions on the upcoming amendments of the Condominium Management Act and Regulation No. 3 of 17 June 2009.

8. Complaints regarding restoration of ownership rights over agricultural and forested land 
Individual complaints regarding restoration of ownership of agricultural and forested lands kept flowing in during 2009. Most often these complaints challenge failures to enforce judicial rulings regarding restoration of ownerdship of lands with approved cadastral maps; compensatory damages for owners whose ownership rights have been established but the real estates have served public debt redemption pursuant to the Agreement on Outstanding Financial Issues between the People’s Republic of Bulgaria and the Kingdom of Greece; restoration of ownership in urbanized areas under the terms and procedure of the Ownership and Use of Agricultural Land Act; restoration and acquisition of ownership rights in the areas specified in section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act.


а) Complaints regarding restoration of ownership rights over agricultural and forested lands in areas with approved cadastral maps and cadastre registers:


The Ombudsman has already referred in his 2007 and 2008 reports to the problem of lands with approved cadastral maps and cadastre registers and the related lack of co-ordination and exchange of data between the Cadastre Agency with the Ministry of Regional Development and Piblic Works and the Ministry of Agriculture and Food as one requiring particular governance decisions and measures. Specific recommendations were made in 2008 to the ministers of regional development and public works and of agriculture and food to undertake the required co-ordination and control actions in relaion to the cadastre and restoration of ownership. What Is more, the Ombudsman voiced his readiness to facilitate settling citizens’ disputes.


In the beginning of 2009 the minister for regional development and public works and the minister for agriculture and food announced that they had agreed to join efforts to resolve citizens’ problems. Unfortunately, determination fell short of these promises and violations of citizens’ rights persisted: difficulties in restoring ownership over agricultural lands, in registration of agricultural producers, and having required checks conducted by municipal agriculture agencies.


The problem concerns the so-called ‘Article 19 of the Ownership and Use of Agricultural Land Act lands’. Once the Restored Ownership Map entered into force, these lands became municipal property under a five-year transitionary period by virtue of the Law Amending and Supplementing the Ownership and Use of Agricultural Land Act (promulgated in State Gazette issue No. 13 of 9 February 2007). Another revision of the same act (promulgated in State Gazette issue 10 of 2009) provided that municipal councils shall conclude preliminary contracts and leases and rental agreements by a qualified majority vote of two-thrirds. Disposition of land in areas subject to restoration requires three-fourth of the counselors’ majority vote. This legal regulation violates the right to property and inheritance proclaimed in the Bulgarian Constitution and creates conditions that may allow corruption to occur.


This situation is further aggravated by the wide-spread mayors’ practice to exclude Article 19 lands (lands left behind after restoration of ownership rights) from the land, which is allocated in enforcement of judgements acknowledging ownership rights and awarding compensation of owners.

In this relation the Ombudsman insistently recommends that problems related to the restoration of ownership rights under the procedures of the Ownership and Use of Agricultural Land Act and the Restoration of Ownership of Forests and Forested Land Act where cadastral maps have been approved to be resolved immediately so as to ensure protection of citizens’ rights.



Here are some examples:

( Regarding restoration of ownership of property in the Svoge village land
Acting upon a recommendation by the Ombudsman, the Svoge Agricultural Municipal Service awarded shortly the drawing of ground plans of plots that have become municipal property by virtue of Article 19 of the Ownership and Use of Agricultural Land Act. After the ground plans were drawn, the Municipal Agricultural Service filed a substantiated request to the mayor. The municipal administration acted accordingly and the mayor issued an order thereby awarding the plots in question pursuant to Article 19, para 4 of the Ownership and Use of Agricultural Land Act. By virtue of this order the Municipal Agricultural Service restored ownership of the plots of land.

( Owners of agricultural land, forests and forested land with approved cadastral maps at the territory of the Samokov municipality.
( Regarding denial by the mayor of General Toshevo to award land pursuant to Article 19 of the Ownership and Use of Agricultural Land Act and restore ownership acting upon enforced judgements.

( Regarding restoration of ownership of agricultural land 

Two plots have been expropriated under the Spatial Planning Act even though they were outside the boundaries of the populated area. The Stara Zagora District Court declared the appealed expropriation order null and void and ruled that the Restitution of Expropriated Property Act provisions should not be applied but Article 15, para 5 of the Rules for the Implementation of the Ownership and Use of Agricultural Land Act instead. 

b) Individual complaints regarding compensation for owners whose ownership rights have been acknowledged but the real estates have served public debt redemption pursuant to the Agreement on Outstanding Financial Issues between the People’s Republic of Bulgaria and the Kingdom of Greece:
The individual complaints mostly concern the following:

· Delays in agricultural land compensation;

· The size of compensatory payments made in nominal compensation bonds and agricultural land;

· The type, size and location of plots of municipal land earmarked for compensation.

Data indicates that in some places compensation plans have not yet been drawn, which prevents the final restoration of ownership of land and forests.


In some municipalities like Sofia, Samokov etc. municipal councils and regional agricultural services have not determined and awarded compensation land plots, or the reduction index for land compensation respectively. Likewise, decisions for compensation with nominal compensation bonds in accordance with the reduction index have not been issued.

Most violations of ownership rights concern Sofia municipal lands where plots considerable in number and size have been subject to public debt redemption or collectivization.

Here are some examples:
( Regarding unjustified delays in land compensation 
An inspection established that the compensation plan of the Peshtera Municipality had not been adopted by the respective commission since one of the plots awarded by the Municipal Council in the Radilovo village land hosted facilities of the Aleko hydropower station and approximately 30,000 sq.m. of the land plot were not fit for agricultural use. Acting upon a recommendation by the Ombudsman, the Municipal Council awarded three other municipal land plots for compensation.

( Delays of compensation; discrepancies in the value of acknowledged and received land compensation.


The municipal administrations awarding compensation land and the Ministry of Agriculture and Food authorities which also award land pursuant to Article 19 of the Ownership and Use of Agricultural Land Act should co-ordinate their work and undertake measures to speed up the drafting of compensation plans. 


c) Individual complaints regarding restoration of ownership under the terms and procedure of the Ownership and Use of Agricultural Land Act in urbanized areas:

The individual complaints concern the following:

· Issuing certificates and plans pursuant to Article 13, paras 4, 5 and 6 and Article 13a of the Rules for the Implementation of the Ownership and Use of Agricultural Land Act by the municipal technical services;

· Issued certificates and plans not in compliance with the law;

· Denial by Municipal Agricultural Services to review their decisions after being served with certificates and plans.


On many occasions the administration acted in a formal manner and issued certificates and plans not in compliance with the law.

Here are some examples:

( With regard to issuing a certificate and a plan pursuant to Article 13, paras 4, 5 and 6 of the Rules for Implementation of the Ownership and Use of Agricultural Land Act for a real estate located in Kazichene, Pancharevo urbanized area 

The Expert Technical Council of the Pancharevo region informed the complainant and the Ombudsman likewise that the case had not been reviewed. An inspection established a mistake in the registration number of the case file. Not a single official undertook to check the progress of the case by searching the applicant name or the cadastre registry number of the real estate. It appeared that the papers had been issued prior to filing the complaint, but the citizen was misled to believe the case had not been reviewed. 

( Regarding restoration of ownership of a real etstate in the urbanized area in the Kokalyane village land, Sofia Municipality. The Pancharevo Municipal Agricultural Service denied issuing a decision acknowledging restored rights of ownership of two neighbouring plots in the Kokalyane village land. Certificates and plans for the parts free of fixtures had eventually been issued following the owners’ objections before the Pancharevo Technical Service. Denial was served on grounds that the Service had already issued an opinion on previously presented papers.  

Acting upon the Ombudsman’s recommendation, the Pancharevo Municipal Agricultural Service decided to review its former decision and to award right of ownership of these parts of the real estates.

( Regarding a silent denial by the Balchik Municipality to award pursuant to Article 13a of the Rules for Implementation of the Ownership and Use of Agricultural Land Act drafting an additional plan of a real estate in the Kranevo village land.


d) Complaints regarding restoration and acquisition of ownership in the territories referred to in section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act (territories where the right to use was granted by virtue of the law):

Most individual complaints concern the following:

· Former owners have not been restored their right of ownership;

· Users have not been granted ownership rights;

· Challenges of new real estates’ plans;

· Delays in drafting the plans referred to in section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act.


It was established that the drafting of a large number of the plans referred to in section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act had not been awarded due to lack of public funds. Taking into consideration the time necessary for drafting the plans, and the procedures and time limits for announcing the plans and reviewing possible objections, it would appear that owners and users in some regions of the Sofia municipality (Pancharevo, Vitosha and Kremikovtsy) will only acquire or have their rights of ownership restored in 2011, which creates preconditions for conflicts between owners and users. It was furthermore established that the lack of co-ordination between local and regional administrations led to chaos in the restoration of ownership and allowed for building in areas under special regimes.

An illustrative example of the lack of co-ordination between the institutions is Shtarkelovo gnezdo area and the area around the Iskar dam in Pancharevo. There is no data at the Sofia City Municipality regarding land granted for use since the case files are still being processed by the Samokov Municipality. At the same time the Cadastre Agency has drafted a cadastral map, which is pending promulgation in the State Gazette. The cadastral map makes some revisions, including of territories under section 4. Ownership of real estates in water basin area A has been restored and users have had some of the plots built. 


Here are some other examples:

( Objection filed by an owner concerning failure to have a real estate recorded in the plan of new real estates in the Dupnitsa village land. The complaint filed against the plan had not been sent by the Kyustendil Regional Administration to the Administrative Court. It was furthermore established that no users of the land which the complainant’s property allegedly occupied had been registered in the plan of the new real estates. 

Acting upon the Ombudsman’s recommendation to the members of the commission set up by the regional governor, the complaint was submitted to the court. The complainant was advised to file a plan of the part that may be evidenced with papers to the Commission under section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act. 

( Complaint filed by 32 citizens of the Vladaya village whose agricultural lands fall under the territory referred to in section 4a of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act. They share their concern that proceedings for drafting cadastral maps and cadastre registers had been launched but their plots had not yet been restored. 

The owners were notified that the regional administration had awarded the drafting of a supporting plan and a plan of the new real estates and that at the time of the inspection an inquiry as to the real estates’ precise whereabouts was under way. 

( Regarding tracing and writ of possession in relation to new real estates in the territory referred to in section 4 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act in the Terasite area in the German village area, Pancharevo region. 

The Ombudsman established that the plan of the new real estates in the Terasite area had been approved by virtue of an order dated 2 November 2005 of the Sofia regional governor but had not been put into practice, despite orders of the mayor to that end issued under Article 28, para 1 of the Transitional and Final Provisions of the Ownership and Use of Agricultural Land Act. The Ombudsman was assured that the real estates’ boundaries, which were revised by the plan of new real estates would be traced promptly.  

Chapter Eleven

ACCESS TO QUALITY EDUCATION

Protection of the Constitution-enshrined and international law-based right to access to quality education is an Ombudsman’s priority that arises, apart from individual complaints , from the European Union’s education objectives and policies.

EU institutions and agencies have recognized the fact that education and training will be playing an increasingly crucial role to meet the multiple socio-economic, demographic, environmental and industrial challenges that are and will be facing Europe and Europe’s citizens in the years to come and this fact must get understanding at national level.

In 2009 the European Union’s Council drew its conclusions on the strategic framework of European cooperation in education and training and set to the Community the objectives of European cooperation which by 2020 is to ensure the right to:

а) individual, social and professional fulfillment of all citizens;

b) long-term economic prosperity and employability parallel to the promotion of democratic values, social cohesion, active civil commitment and intercultural dialog.
The Ombudsman of the Republic of Bulgaria underscores the need for coordinated and energetic efforts on the part of the competent institutions of the State so as to achieve the strategic goals of education such as:

· Translation of lifelong learning and mobility into reality. Currently Bulgarian students continue to be denied full access to the mobility opportunities that the EU affords.
· Improvement of the quality and efficiency of education. Efforts are needed to improve all levels of education.
· Promotion of equality, social cohesion and active civil commitment. Special attention should be given to children with special education needs. The problems arising from the children’s real adaptation to and integration in social life have not been solved yet. Definitively, such children are not enjoying an equal access to education.

· Advancement of creative and innovative thinking and also entrepreneurship at all levels of education and training.

The Ombudsman views positively the measures and activities as spelled out in the 4-year Program for the Promotion of Education, Science and Youth Policies in the Republic of Bulgaria that the Ministry of Education, Youth and Science has approved and expresses the will to exercise civil control on their implementation.
І. Handling individual complaints.

In 2009 the Ombudsman was approached with 56 complaints concerning the right to education and the quality of education.

It is to be underscored that the examination of complaints regarding education resulted in better cooperation between the Ombudsman, the Ministry of Education and the Ministry’s Regional Inspectorates. Direct contact with examining experts and exchange of opinions and of experience led to positive results to the benefit of students.

1. Complaints concerning access to education and the quality of education.

In 2009 again complaints were lodged to protest against the municipal councils’ school network optimizations whose appropriateness was seen as suspicious. The Ombudsman was asked to deal with the student obligations as prescribed in the school regulations and with the protection of personal data that are entered into the Register of Secondary School Leavers’ Certificates. Some complains were provoked by the digital video cameras in operation in classrooms.
An increasing number of complaints report practices in Higher Educational Institutions (HEIs). Here are some typical examples:

· Discriminatory selection of applicants for student hostel accommodation;

· Disorder and misconduct on the part of the administrative staff when they deal with students;

· Non-refunding of paid tuition fees if the choice falls on a university other than the one that was approached first;

· Malpractices in teletraining;

· Problematic issuing of certificates of further nurse training;

· The amount of tuition fees of Bulgarians who have attended a university in a EU Member State other than Bulgaria, etc.


2. Examples of complaints on which the Ombudsman found violations of citizens’ rights and the administration complied with the Ombudsman’s recommendations.

а) Infringement on the right to individual freedom and fulfillment:

( a grudge against digital video cameras (DVC) in the classrooms of the Nikola Obreshkov High School of Natural Sciences and Mathematics in Kazanluk.

It appeared the DVCs that had been mounted for the sake of matriculation exams remained in operation during classes.
The DVCs were dismantled following the Ombudsman’s interference.
The practical application of the European Convention for the Protection of Human Rights and Fundamental Freedoms and the analyses of the Venice Commission of the Council of Europe formulate clear standards of the right to protection in the area in question. Security concerns are not to overweigh in favor of excessive watch as this would weaken the independence of children. DVCs in classrooms during normal classes would be detrimental to the freedom of students to study and to speak but in addition, to the freedom of teachers to teach.
b) Violations of the right to access to education:

( A complaint against the Municipality of Boboshevo and the Municipality of Kocherinovo concerning access to education.

In the course of four years the two municipal administrations wondered how to provide free transportation to the school in the town of Boboshevo for a pupil from the village of Frolosh. There is no school bus to Frolosh; the road is bad and dangerous. The problem they quote is that the school is under the jurisdiction of another municipality.
Following the discussions and the Ombudsman’s recommendation and the decision that Boboshevo will accommodate the “cluster” school, action was taken to provide transportation for the pupil.
( A complaint against the Lessichevo Municipal Council which closed down the only secondary school within the municipality.
Citizens are of the opinion that the closing down is against the public interest and against the municipality’s development strategy. The order of the Minister of Education, Youth and Science is currently appealed at the Supreme Administrative Court.

Following a meeting with local people and listening to further argumentation in favor of the school in a village which is in the center of the municipality, considering the fact that the school is in a good shape, that the number of children in the primary school is big and in the near future would make up the number of students required for the normal functioning of the secondary school, the Ombudsman recommended that the Minister of Education, Youth and Science should reconsider the step.

The Ombudsman’s principle is that the closing down of a school should go in parallel with a review of all circumstances that reflect the specifics and needs of an area and conform to the children’s best interest that the institutions in charge must impartially judge.
( A complaint against the non-compliance with a decision of the Veliki Preslav Municipal Council for having classes for the children from the village of Milanovo in the building of the closed down school.

The check showed that the Municipal Council had approved a decision which is non-compliant with the best interest of children. No account was taken of the ways of enforcement in view of the headmaster’s powers, the municipality’s financial resource and the availability of support to the school budget to pay the teachers’ salaries and to provide out-school training facilities. Hence, the non-enforcement of the decision taken.

Children are positive about the advantages of training in the host school in Veliki Preslav given the good facilities and the quality of education. Transportation is provided by a new school bus.
ІІ. Findings and recommendations deriving from the Ombudsman’s examination of individual complaints concerning education.

The following major findings can be formulated as a result of the examination of citizens’ complaints and signals concerning education:

· Far more effort and consistent local and national policies are required to carry out a quality reform in education.

· An increasing number of young people approach the Ombudsman to ask for protection of rights.

· Coordination between institutions that are directly in charge of education policies is not at the level to be desired.

The Ombudsman’s recommendations on the basis of these findings:

· Local-level decisions concerning young people’s education and upbringing should be taken with respect to the principles of good governance: openness and transparency. The decisions should be well motivated and should seek to ensure access to the optimal conditions for education while the best interest of the child should prevail in the decision.
· When digital video cameras operate in schools, an appropriate balance must be struck between the Constitution-protected inviolability of privacy and the need to guarantee, in a more efficient way, the security of the children, teachers and administrative school staff.
· Maximal conditions should be ensured for Bulgarian citizens to avail of the advantages of EU membership in the field of education and career development.
ІІІ. Complaints regarding higher (tertiary) education.
In 2009 the Ombudsman was worried to find a rising number of complaints regarding Higher Educational Institutions. The acute issues that were brought to his attention included administrative service delivery, requirements of tuition fees and restrictions and HEIs’ education policies. Alarming cases of breach of law were reported. Suspicions of corruption practices pile up in the public domain as cases are whistled.

Here are some typical examples:

( A complaint against the Varna University of Technology to report breaches in teletraining.

Breaches were found in Public Administration teletraining courses that were later struck off and in the admission of the graduation thesis of a student who never passed the compulsory exams. The dispute between the university administration and the student who wanted to complete his course of studies took almost a year.

As the Ombudsman interfered, the quarreling parties resolved the problem.

( A complaint from students against the Kurdjali-based branch of the Paissii Hilendarski University of Plovdiv.

It appeared the Lyuben Karavelov branch in Kurdjali had enrolled students on a Master Program but had not asked them to produce a certificate to certify the legitimacy of a Bachelor’s Degree from a foreign university. The university was paid fees for lectures and tutorial classes which, though delivered, were worthless as they could not make the students eligible to the desired Master’s Degree.

The Ombudsman recommended that the University Administration should consider how to compensate, in an appropriate way, the students mislead.
( A complaint against a decision of the Academic Council of the St. Kliment Ohridski University of Sofia to reject applications for student hostel accommodation to undergraduates and postgraduates writing a doctor’s thesis or specializing if they are 32 years old and older.

The Ombudsman found it was discrimination to take away rights and opportunities enjoyed by a group from certain members of this group on the basis of their age. It was a breach of the Constitution and of the law to discriminate on the basis of age for the sake of the support to undergraduates and postgraduates who can prove housing shortage so that they can be accommodated in a student hostel and continue their studies.

Following a recommendation to the University’s governing body the regulation of December 2009 was revised to let the admission of students who are 32 years old and older and who are in a disadvantaged position, providing there are vacant rooms and these rooms are likely to remain vacant for some time.

Drawing on these cases and other similar cases the Ombudsman recommended that the Ministry of Education, Youth and Science should strengthen control on the enforcement of the Higher Education Act and the compliance with the approved State requirements. In the opinion of the Ombudsman the broader autonomy of HEIs should be tied up with greater openness and transparency to the public. While the HEIs implement their specific policies they should seek to avoid breach of law to the detriment of students.
ІV. Some issues concerning legislation on the academia career development.

The Ombudsman was approached by members of the academia provoked by the Bill on the Academia Career Development in the Republic of Bulgaria that the Council of Ministers submitted to the National Assembly.

The bill deals with the rights of a social group, in that case the Bulgarian scientific community. The career development of scientists impacts the quality of education and of research, that is, large social groups. Career development and the procedures that run it in science have a strong effect on the freedom of scientific thought and on the Constitution-guaranteed academic autonomy. The Ombudsman submitted his consistent views and propositions on the bill to the National Assembly’ governing body and to the Parliamentary Committee on Education and Science. They can be summarized as follows:

First, a new act is really needed and a reform effort in that important area must be supported.

Second, as the Ombudsman sees it, the reform should proceed in parallel with a balanced observation of the following criteria:

· Constitution-proclaimed right to education;

· Non-infringement on already acquired rights of the members of the academia;

· Constitution-guaranteed academic autonomy;

· A Constitution-assigned role to the Government vis-à-vis the quality of education.

Third, when matters of such significant public interest are approached, the broad civil society participation should be ensured and the opinions of the groups concerned should be taken into account.

Fourth, support should be given to planned decentralization and to stronger autonomy of the Higher Educational Institutions in the awarding of degrees and in the career development of scientists. That positive trend which derives from the Constitution should be accompanied by standardized national criteria to guarantee high and comparable quality of the awarded degrees and scientific titles.

The Ombudsman thinks that a fast passage of the bill would have negative implications for the development of science and tertiary education in this country. It would be good to treat the bill in the general context of updating the tertiary education legislation rather than as a standalone piece of legislation.




Chapter Twelve

RIGHT TO UNPOLLUTED ENVIRONMENT

Protection of the environment (the effort to combat climate change, to conserve biodiversity and to utilize natural resources in a prudent way) is one of humankind’s key priorities.  As environment-related activities immediately affect human health, the public sensitivity and demands addressed to institutions and concerning the protection, enhancement and improvement of the quality of the environment are high.
The Ombudsman has repeatedly drawn the institutions’ attention to the principle of openness and transparency to be abided by when making decisions issues of great public concern. Environmental public awareness enables the exchange of opinions and makes the civil society’s involvement in the decision taking process more efficient and consequentially, contributes to the enhancement of the environment. The Ombudsman underscores that the citizens’ right to access information is not yet guaranteed in real terms nor is involvement in the decision-taking process with respect to matters that concern the rights of citizens. Popular disgruntlement over the proposed amendments to the Genetically Modified Organisms Act (GMO Act) is a telling example.
In 2009 the Ombudsman was approached with 35 complaints concerning environment protection problems. The number of complaints in that group is not big, however, their specifics called for a multi-pronged and specialized check.

1. Complaints concerning the environment.

Citizens’ complaints regarding institutional environment-related action and public health reported the following misdeeds:

· Unlicensed dumping of debris and pollution of the environment;

· Atmospheric air pollution;

· Unlicensed quarrying;

· Local-level decisions to open regional municipal waste landfills which, it was feared, would pollute the environment;

· Possible human health hazards deriving from the operation of the base communication stations and the failure to exercise competent institutional control.


1.1. Examples of complaints which the Ombudsman examined and found that they violate the rights of citizens and on which the administration complied with his recommendations.

( A complaint reporting unlicensed quarrying in the river Maritsa, in the common of the village of Radnevo, Dimitrovgrad Municipality.

The Ombudsman recommended that the director of the Plovdiv Basin Directorate should undertake action to address the problem. It appeared the company Monolit AD Haskovo quarried in a section of the river Maritsa after the expiry of the license. The company was served a statement of a breach of the Water Act. The director of the Plovdiv Basin Directorate claimed that the quarry was near a pipe and that was seen as dangerous, so a check was made jointly with the Haskovo Regional Inspectorate of Environment and Water and Bulgartransgas EAD. The follow-up checks showed that the operation (quarrying) was suspended.

1.2. Often the Ombudsman found that the citizens’ discontent is to be attributed to mistrust in institutions and their controls.

Typical examples:

( Disagreement with an intended investment “Regional Municipal Waste Landfill” in the common of the village of Stozher, Dobrich Municipality and suspicions on the part of citizens of possible health and environmental risks.
It appeared the non-profit Association “Waste Management – Dobrich Region” that was established by mayors and municipal representatives undertook to install a regional landfill in keeping with the new European waste management requirements. The public was informed about the intended investment and public discussions were held. The Municipal Council and the Association complied with the popular desire that the road to the landfill should bypass the village of Stozher and that the landfill should have its own water supply. The Ombudsman appreciated the public awareness campaign including onsite visits to the landfills in Silistra and Rousse.
( A protest against the implementation of the “Solid Municipal Waste Treatment Plant” – a project in the village of Ezerovo, Beloslav Municipality.

It appeared the contracting authority had informed the competent authorities and the local residents concerned in writing and in the earliest phase about the intended investment. A notice of the intended investment had also been displayed on the notices board in the Ezerovo mayor’s office. The Varna Regional Inspectorate of Environment and Water had been positive in its assessment of the project implementation. The local people had not raised any objections.

( A complaint reporting atmospheric air pollution in Pernik by the Republika Thermal Power Plant.

It appeared an accideint in the rehabilitated Steam Plant 5 of the Republika TPP had necessitated to reopen the old Steam Plant (№ 1). Further, it appeared that experts from the Pernik Regional Inspectorate of Environment and Water had proceeded as appropriate and prescribed downscaling. Steam Plant 5 has been restarted and is operating.

1.3. The Ombudsman’s findings and recommendations:

The analysis of citizens’ complaints and signals regarding the environment and the results of the Ombudsman’s checks on these complaints and signals have invited the following major conclusions:

· There is re-corroboration of the Ombudsman’s opinion that information on the website and nowhere else bars people’s real access to information and to participation in the taking of decisions on matters that concern their rights.

· There is no public confidence in institutions with respect to their decisions concerning the environment and human health;

· There is no confidence in the control that institutions claim they exercise.

On the basis of the above findings the Ombudsman made the following recommendations:

· Respect the principle of openness and transparency and the popular will in taking decisions on matters that concern human health and the quality of people’s life;

· Launch awareness campaigns before taking decisions on matters of high public concern in order to secure the popular support to the greatest possible extent;

· Exercise efficient and efficacious control on the enforcement of legislation.

2. Complaints against the base communication stations.
The possible health hazards arising from the operation of base communication stations and the non-exercise of control by the institutions in charge were a matter that recurred strongly in 2009. The Ombudsman received complaints from Sofia, Veliko Turnovo, Pernik, Plovdiv, Stara Zagora, and Kurdjali.

The main problems that citizens raised were:

· Apprehensions of adverse radiation-provoked effect on human health;

· Protests that an aerial was mounted on the roof of a block of flats following the consent of the resident owners in one of the sections only;

· Installation of a base communication station in the absence of  a decision in writing from the condominium  general meeting;

· Fixing up an aerial on the roof of a block of flats which is as tall as the adjacent one;

· Installation of equipment other than the one agreed in advance with the flat owners;

· Mounting mobile operators’ aerials in the proximity of kindergartens.

2.1. Typical examples:

( A complaint against the permission to mount aerials on the roof of Block 57 in Souhata Reka residential area.
The operators Vivacom and Mobiltel mounted base stations on the roof of a building that used to be a boarding house run by Kremikovtzi. The National Public Health Center ruled that the legislation had been complied with and that the tenants in Block 57 in Souhata Reka residential area had no reason to fear health hazards caused by the radiation of the aerials that had been fixed upon the roof of the building. The safety is corroborated by the multiple measurements on the said base stations and in the vicinity, including the building on whose roof they stand (the readings are far below the approved permissible levels that are valid for Bulgaria).

( Complaints against the permission to mount mobile operators’ aerials on the roofs of residential buildings.

People are of the opinion that new legislation must be passed to let aerials be fixed up on the roofs of high-rise office buildings and nowhere else.

( A complaint against a base communication station mounted on the roof of Block 23 in Vuzrozhdentsi residential area in the town of Kurdjali following the consent of the residents of Entrance D.

( A complaint against a Vivatel communication base station mounted in the center of the village of Surnevo, Stara Zagora Region, as it is feared the electromagnetic waves are hazardous.

2.3. The Ombudsman’s findings and recommendations.


The Ombudsman made the following major recommendations as he examined this type of complaints:

· Sometime there was not real and efficient control by the competent institutions on the installation and operation of base communication stations;

· There is not any efficient follow-up control;

· No data are available about the base stations that are put up in an area under the jurisdiction of one municipality or another;

· The action undertaken by the government to find solutions to the problems described needs greater openness and transparency to highlight it.

On the basis of the above findings the Ombudsman made the following recommendations:

· Exercise strict local-level control on the enforcement of legislation in the installation of base communication stations.

· Make the Ministry of Health and the Regional Public Health Inspectorates exercise efficient control on the electromagnetic fields in residential areas.

· Regarding the forthcoming changes in legislation, the Ombudsman’s experience shows that often, owing to shortage of relevant information, people tend to misinterpret. Therefore, to find appropriate solutions and to enlist public support it is seen as advisable to organize public discussions on changes in the legislation, the purpose being:

· To hear and take more opinions;
· To ease social tensions;

· To let citizens have their say with positions and recommendations.
3. On full GMO ban in Bulgaria.

The Ombudsman was approached by citizens over the bitter popular grudge provoked by the drafted amendments to the GMO Act. It is evident the public opinion is reluctant to the possible hazards to human health and to the environment if GMOs are deliberately released into the environment and on the market. The Ombudsman found deficiency in openness and transparency in taking decisions on matters of high public concern. Non-holding a broad public discussion in an earlier stage of the amendments drafting process is seen as one of the reasons for the civil society’s bitter reaction that the Ombudsman supported by taking a special position. There he emphasized that a piece of legislation that concerns people and that is resisted so fiercely should not be passed in an easy and fast procedure in the absence of a broad public debate and in disrespect for the popular will. What is positive is that after all the justice of public opinion was taken into account in the finalization and passage of the contentious GMO Act texts.




Chapter Thirteen

RIGHT TO GOOD ADMINISTRATION
Being part of the Lisbon Treaty the Charter of Fundamental Rights of the European Union explicitly provides for the right to good governance and good administration, viz. the right of every person to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union. As known, this right includes:

- the right of every person to be heard, before any individual measure which would affect him or her adversely is taken;

- the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and business secrecy;

- the obligation of the administration to give reasons for its decisions.

The analysis of the complaints and signals addressed to Bulgaria’s Ombudsman shows that the inferior quality of administrative services is the acutest problem. Moreover, it is not just the rude conduct that is complained against but the non-compliance with the legislation. This is an indicative sign of the need of focused and uncompromising effort at each level of administration – national, regional and local – to make the delivery of administrative services subservient to the rights and interests of citizens.

1. Major problems that citizens bring to the Ombudsman’s attention

· Failure of the administration to come up with a resolution within a reasonable time;

· Failure to reply in writing to filed complaints and signals;

· Rude manners on the part of staff who are responsible for administrative service delivery;

· Inferior quality of the delivered services;

· Imposition of intolerable requirements that are not treated in legal texts, etc.

2. Some recurrent complaints where the Ombudsman found violation of the right to good governance and good administration and where the institutions of central and local government complied with the Ombudsman’s recommendations.


а) Violations of the right to good administrative service delivery:

( A complaint from farmers from the town of Dobrich against State Fund Agriculture (SFA) which ignored farmers’ applications for financial support under Measure 121 “Modernization of Agricultural Holdings”.

The check found the following misdeeds of the SFA:

· Non-observation of the time limits as applications are to be considered within a fixed time and approved or discarded accordingly as per Ordinance № 8 of 03.04.2008 on the conditions and procedures for gratuitous funding under Measure “Modernization of Agricultural Holdings” of the Rural Development Program (RDP) 2007-2013.

· Not writing a reply to let applicants know whether their applications have been approved or discarded with reasons given for the latter. Thus applicants are stripped of the opportunity that the Ordinance offers, viz. to reapply for the same investment.

· Imposition of requirements that are not treated in legal texts. The SFA treats these projects as “related” though the regulations regarding support under Measure “Modernization of Agricultural Holdings” contain no definition nor do they provide for any particular procedures to that effect. Consequently, such projects fall under Article  8, para 2, that provides for the maximum amount an applicant can apply for throughout the Rural Development Program period. On the one hand, this invites discretion in judgment; on the other hand, it is tantamount to a violation of the rights of citizens to face clear rules that are transparently enforced and to be equally treated. The more so when the Ordinance was discussed, one of the debatable points dealt with “related persons” and it was at the initiative of the State Fund Agriculture-Paying Agency (SFA-PA) that the conditions making them ineligible where crossed out. Further, the opportunities of partial project support to a permissible extent as provided for in the Ordinance are not availed of though they should be unless objections on their merit are raised.

The Ombudsman recommended that the SFA should undertake action to eliminate the found faults and to guarantee the rights of citizens. The projects submitted were considered; some were approved; the rest were given a chance to make readjustments.

( A complaint from a farmer from the town of Hadjidimovo, Blagoevgrad Region, who reported that the deadline for the submission of applications for support under the Single Area Payment Scheme (SAPS) was not honored by the Hadjidimovo Municipal Agriculture Service:

The check showed that the staff had acted on written instructions in a letter signed by the Director of the Agriculture Directorate at the Ministry of Agriculture and Food (MAF). The letter commanded that no applications were to be taken from 05.06.2009 onwards. The instruction violates Article 4, para 1 of Ordinance № 5/27.02.2009 on the conditions and procedures of applying under the single area payment schemes and measures though the text is clear about the duration of the period for taking applications and the deadline: from 1 March to 15 May  of the year for which payment support is solicited. Should 15 May be a red-letter day on the calendar, the deadline for the submission of applications for support is shifted to the first working day that follows it. Furthermore, there was no information released in the media about the earlier closing date.

The Ombudsman found the following omissions:

· Shift of the publicly announced deadline for State support applications to an earlier date which is not provided for in the Ordinance;

· An infringement upon the right of citizens to obtain information.

As the Ombudsman mediated, the complainer applied and his problem was solved.

( A complaint from citizens of the city of Plovdiv against the Karlovo Municipality which is accused of non-compliance with a decision of the Supreme Administrative Court (SAC) and of reluctance to issue documents in accordance with the SAC injunction.

It appeared the municipal administration had not issued the documents that the citizens had requested and that had to be issued as per the Court’s decision. Further, the citizens had not been notified in writing about the administration’s action.
The Ombudsman recommended that the municipal administration should comply with the Court’s decision and issue the documents as requested and notify the citizens of its decision.

The Karlovo Municipality took note of the Ombudsman’s recommendation, fully complied with the SAC decision and issued the documents that the citizens had requested under the Spatial Planning Act.


b) Violations of the right to get response within a reasonable time:

( A complaint from a farmer from the town of Dobrich against State Fund Agriculture. The complainer reported a failure to come up with a decision on project 389134/20.11.2008  applying for support under Measure 112 „Setting up of holdings of young farmers” of the Rural Development Program (RDP) 2007-2013.

The check showed that the SFA had tolerated the serious lagging behind vis-à-vis Ordinance № 9/03.04.2008 on the conditions and procedure of gratuitous funding under Measure “Setting up of holdings of young farmers” of the RDP 2007-2013.

The Ombudsman made recommendations to the SFA concerning strict abidance by the legal requirements, including the fixed deadlines.

State Fund Agriculture informed the Ombudsman that they were drafting regulations on the decentralization of the examination and approval of projects that are submitted under the said measure and that the regulation is intended to delegate more powers with respect to the matter in question to the Regional Paying Agencies so as to catch up with the delays.

( A complaint of citizens from the town of Sliven against State Fund Agriculture for delayed payments that are not accounted for of contracts under Measure 1.4 „Forestry, afforestation of agricultural areas, investment in forest holdings, processing and marketing of forestry products” of the National Agriculture Development and Rural Development Plan.  The contracts made cover projects in three municipalities which on their part contracted the project implementation to the complainer.

The examination found the following breaches on the part of the SFA:

· Non-compliance with legally provided closing dates – Despite the completion as per Ordinance № 35/27.08.2003 on the conditions and procedures of gratuitous funding to forestry, afforestation of agricultural areas, investment in forest holdings, processing and marketing of forestry products under SAPARD (Special Accession Program for Agriculture and Rural Development), the payments due continue to be outstanding.

· Inexistence of verification and monitoring mechanism to be applied prior to making payments to beneficiaries. Consequently, the Ministry of Finance ordered suspension of payments under the SAPARD public measures as long as verification and monitoring procedures are put in place.
· Despite the delays the SFA proposed verification and monitoring procedures were submitted to the Ministry of Finance as late as mid July 2009, i.e. four months after the requirement was posed.
· Non-availability of information to beneficiaries about the opportunities and deadlines for decisions.
The Ombudsman recommended that the SFA should eliminate faults and noted that administrative and organizational problems in the SAPARD Agency’s work take funding away from beneficiaries and that farmers are the ones to be affected by maladministration. Farmers find it difficult to work and miss opportunities that are over once the season is over; they cannot do short- and long-term planning; they get no investment returns.

Following the Ombudsman’s recommendation, one of the municipalities was transferred 60% of the contracted funding so the municipality paid the complainer some of the sums due. Two municipalities were sanctioned for proven faults. Currently the complainer is suing.

( A complaint from a Sofia citizen against the Regional Sofia City Administration and the Central Commission at the Ministry of Justice for the Political and Civil Vindication of Individuals Who Had Been Subjected to Repression for non-pronunciation on a request for compensation by virtue of the Act on the Political and Civil Vindication of Individuals Who Had Been Subjected to Repression (the Vindication Act).

The complainer filed a request to the Regional Sofia City Governor in 2007 asking for a onetime payment of compensation under the Vindication Act as being eligible to such  compensation for having undergone illicit repression. In default of sufficient evidence the Regional Governor asked the Central Commission to rule on competence. While the Commission admitted that Mrs. Alexieva had undergone illicit repression on political grounds when she was expelled from school, it did not say whether the individual repressed had finished school as Article 1, para 1, subpara 7 of the Vindication Act provides for. So the  Regional Sofia City Governor approached again the Central Commission; however the Central Commission did not take a motivated decision.

Acting on the Ombudsman’s recommendation the Central Commission took a decision and notified the complainer and the Regional Governor accordingly.

Again, acting on the Ombudsman’s recommendation, the Regional Governor took a decision by virtue of which the complainer was paid a onetime compensation sum as an individual who had undergone repression actions in the meaning of the Vindication Act.

( A complaint from a citizen from the town of Sandanski against the Forestry Executive Agency for non-response to a request dated 18.12.2008 requesting that forestland be struck off from the National Forest for the sake of the construction of a mini hydropower station.

The check showed serious delays in the consideration of citizens’ requests.

Following the Ombudsman’s recommendation of handling affairs within a reasonable time, on 21.01.2010 the Commission considered the request and resolved it positively.

( A complaint from a citizen from the town of Pavlikeni against the Forestry Executive Agency for non-response to a request dated 20.08.2009 to buy forestland from the National Forest in the procedure of § 123 of the Transitional and Concluding Provisions to the Act Amending the Forestry Act.

The check showed that the initial request was filed at the State Agency of Forestry (SAF) in 2004 and that in 2009 it was still unanswered.

Following the Ombudsman’s recommendation the request was considered on 07.01.2010.

( A complaint of Sofia citizens against non-action to a reported breach of Regulation № 1 on Public Law and Order in the Sofia City Municipality by a restaurant at Houbcha Street in Sofia.
The check showed that the complainers had approached various institutions. The complaint was forwarded to the competence of the Mayor of Krasno Selo District. The Municipality Public Law and Order Commission found that outdoor entertainment did not stop at 10.00 PM as the Regulation prescribes. The prescription was delayed and the complainers were notified accordingly.
Acting on a recommendation from the Ombudsman the Commission served a notice on the restaurant keeper with a prescription about the opening hours and about the keeper’s obligation to produce a noise level measurement certification and to inform the community accordingly.

( A complaint from a villager of Novo Gradishte and Strazhitsa Municipality against the village mayor and the Strazhitsa mayor for non-response to reported inexistence of street lighting in the village.

The check showed that electricity saving measures in the summer let switch on the street lamps between 9.30 PM and 1.00 AM. The measures were an outcome of the municipality’s scarce budget and of the need to optimize spending, street lighting included.

Acting on the Ombudsman’s recommendation the Strazhitsa Municipality wrote a letter to the complainer to apologize for not having responded promptly. 

c) Violations of the right to have affairs handled within a reasonable time:

( A complaint from a citizen from the town of Dobrich against the National Revenue Agency’s Regional Office in Dobrich for lingering an audit without a good reason, the consequence being a sum of  2,166,510 leva of non-refunded 2008 VAT.

The complaint says that following a VAT refund request in April 2008, in May 2008 the NRA’s Dobrich Regional Office assigned an audit which was extended several times and suspended on 05.12.2008.

Acting on the Ombudsman’s recommendation the NRA Executive Director assigned reexamination.
The audit was closed and the VAT due was refunded.

( A complaint from a citizen against the Mayor of the village of Graf Ignatievo, Maritsa Municipality. The complainer applied to be given a municipal plot of land to place a lightweight structure there.

It appeared the application had been sent to the attention of the Graf Ignatievo Mayor who did not forward it to the Maritsa Municipality Mayor for the latter is the official with authority to approve or discard such an application. The Maritsa Municipality Mayor had been briefed about the matter by the Public Mediator of Plovdiv who had likewise been approached by the complainer.  The  Maritsa Municipality Mayor undertook to clarify the facts on the case and while he asked the Graf Ignatievo Mayor to provide an explanation, he forgot to notify the complainer.

As the National Ombudsman interfered, the Maritsa Municipality notified the complainer in writing and explained what could be done about what he applied for and promised to help inasmuch as it could to solve the problem raised with the provision of a plot of land and the  initiation of the law-established procedure.

d) Violations of the right to polite and proper service:

( A complaint from a resident of Plovdiv against the rudeness of a Haskovo Municipality official who happened to be on the phone line as the complainer rang to ask for an appointment during the mayor’s hours for visitors.

As the Ombudsman interfered the Haskovo Municipality Secretary undertook to solve the problem and called the complainer to apologize.

3. Problems of municipal administrative service delivery.

Faster collection of local taxes and fees is a priority anti-crisis measure adopted by municipalities as it would ensure good revenue performance of the municipal budget. It appears, however, that most of the measures designed to improve local tax and fee collection rates were introduced mechanically and did not take into account the citizens’ rights. It should be noted that municipalities are equipped with adequate mechanisms to collect arrears from defaulting payers and that there is no justification to resort to additional ways and means.

The Ombudsman received signals reporting an unauthorized practice that certain municipalities have opted for, viz. an administrative municipal service is not delivered until citizens pay up their local taxes and fees. Moreover, the kind of administrative service that citizens request from the municipal administration does not count at all. Hence the paradox: citizens who ask for some kind of certificate and offer to pay immediately for the delivery are sent away with the explanation of local tax and fee arrears due to the municipality. This is the “modus operandi” in Haskovo Municipality and Pazardjik Municipality.

In some municipalities the already paid taxes and fees as a condition for service delivery is unauthorized whereas other municipalities explicitly forbid in their regulations the delivery of service as a legitimate right to citizens with local taxes and fees pending from previous years.

Here are some examples:

· Article 23, para 2 of the Regulation on the Assessment and Administration of Local Taxes and Fees within the Kyustendil Municipality does not exempt citizens who do not use their immovable property over the year of the garbage collection, transportation and disposal fee providing they have local taxes and household waste fee arrears from previous years;

· The Vratsa Municipality has introduced the requirement of “clearance of all immovable property dues” as a precondition for exemption;

· The Veliko Turnovo Municipality assesses the household waste fee on the basis of the quantities for which citizens are asked to file a return. According to Article 20а, para 6 of the Regulation on the Assessment and Administration of Local Taxes and Fees, the returns of citizens “with arrears to the Veliko Turnovo Municipality shall not be respected.”

The above examples show a misconception of the codified principle of tax or fee exemption for a service which is not used. To make delivery dependent on other payments for previous years and/or for the current year contravenes the law and grossly violates the principles of good governance.

Citizens justifiably protest against the denied access to a municipal kindergarten or crèche to parents who happen to be defaulting payers. Municipal kindergarten or crèche attendance is made dependent on the payment of local taxes and fees by parents. This is the rule in the municipalities Bourgas, Varna, Sofia, Pleven, Troyan, Veliko Turnovo. The explanation that some municipalities give about this condition is that what parents pay is a small portion of the cost in a childcare daily center and the big portion of the cost is covered by the municipal budget.

Despite parental protest against these additional conditions municipalities (Varna and Sofia) will not remove them; on the contrary, other municipalities resort to that measure and the trend is growing.

Examples:

· Rules of admission into municipally run preschool establishments (crèches, kindergartens and daytime child centers) in Bourgas Municipality – compulsory papers: a certificate from the Bourgas Municipality’s Directorate “Local Revenues from Taxes, Fees and Advertisements” to certify that each parent was not a defaulting payer in the preceding year;

· Rules of admission into municipally run preschool establishments (crèches, kindergartens and daytime child centers) in Varna Municipality – compulsory papers: a certificate from the Varna Municipality’s Local Taxes Directorate to certify that each parent is not a defaulting payer according to Article 87, para 6 of the Tax-Insurance Procedure Code (TIPC). The request form to be filled in in order to be issued such a certificate can be obtained from the Taxpayers Service Division in the Computer Center Office;

· Pleven Municipality – an anti-crisis measure – kindergarten and crèche attendance is made dependent on the payment by the family of all taxes and fees due under the Local Taxes and Fees Act; the application for support by socially vulnerable individuals is a measure in the same vein as it is made dependent on the presentation of a note of absence of arrears to the Pleven Municipality.


4. Complaints against the garbage collection, transportation and disposal service as delivered by municipalities.
A great number of municipalities persistently disregard the explicit provision of Article 8, para 5 of the Local Taxes and Fees Act which provides for exemption in the event the service (garbage collection, garbage transportation and garbage disposal) is not used during the respective year, or during a certain period of it. Thus in 2009 the Ombudsman continued to insist on changes in the existing regulations on the assessment and administration of local fees.

Following the Ombudsman’s recommendations in 2008 on individual complaints and at regional meetings with the local authorities, an exemption procedure was approved for the fee for garbage collection, transportation and disposal in the following municipalities (Tvarditsa, Sadovo, Lovech, Nova Zagora, Byala Slatina, Chuprene, Dimovo, Gorna Oryahovitsa, Zlataritsa, Polski Trambesh, Lyaskovets, Borovo, Slivo Pole, Kovachevtsi, Radomir).


In 2009 again upon a recommendation of the Ombudsman to mayors and chairmen of municipal councils, a change was introduced in the Regulation on the Assessment and Administration of Local Taxes and Fees for services within the municipality and an exemption procedure was provided for the garbage collection, transportation and disposal service for immovable property which is not used during the respective year or during a certain period of the year. The change covered the following municipalities:

· Kazanluk Municipality – as the Ombudsman made a recommendation, the revision of the Regulation was discussed by the standing commissions of the Kazanluk Municipal Council and submitted to the Municipal Council for consideration. The municipal councilors approved the revision.

· Kyustendil Municipality – following the recommendations to the Mayor of the Municipality and to the Chairman of the Kyustendil Municipal Council, the mention in the Ombudsman’s 2008 Annual Report and the publicity given to this example of misadministration in the Regulation on the Assessment and Administration of Local Taxes and Fees, an exemption procedure was provided for non-users over the year of the garbage collection, transportation and disposal service /Decision of 29.12.2009 of the Kyustendil Municipal Council/.

· Loukovit Municipality – a text of the Regulation on the Assessment and Administration of Local Taxes and Fees read that there shall be no exemption of the garbage fee (for collection, transportation and disposal) for citizens who do not use their immovable property during the year. Having been cited twice as an example of maladministration in the Ombudsman’s annual reports and following a recommendation to the Mayor of the Loukovit Municipality, the text was deleted and an exemption procedure was incorporated.

The Ombudsman saw malpractices in the performance of local authorities in the following municipalities that bypassed his recommendations: Pazardjik, Dve Mogili, Glavinitsa, Radomir, Varna, Devnya.

The Varna Municipal Council discussed the Ombudsman’s recommendation but has not taken a decision yet. For a second year now the Varna Municipality has been cited as an example of administrative misconduct vis-à-vis the problem.
Concerning the garbage collection, transportation and disposal service, a total of 25 complaints were lodged in 2009 by citizens from the following municipalities: Pazardjik, Dve Mogili, Glavinitsa, Radomir, Varna, Devnya, Loukovit, Kyustendil. White that number can certainly be seen as humble, it must be underscored that the complaints touch on problems that affect all the residents in these municipalities and all owners of immovable property under their jurisdiction.

The citizens’ complaints and objections concern mainly:

· The obligation to pay for garbage collection, transportation and disposal when the immovable property is not used throughout the year;

· The obligation to pay for garbage collection, transportation and disposal though the municipality does not deliver the service;

· The assessment of the household waste fee as a fraction of the tax assessed for immovable property.

In 2009 the municipalities applied the Local Taxes and Fees Act provisions of setting the fee in proportion to the assessed tax. To tie the household waste fee with the tax assessment of the property is in contravention to Article 62 of the Local Taxes and Fees Act which reads that fees shall be paid for a service delivered.


Examples of complaints on which the Ombudsman found violations of citizens’ rights and the administration complied with the Ombudsman’s recommendations:

Violations of the right to pay for a service really delivered:

( A complaint from a citizen against the household waste fee he is asked to pay for a piece of property in Molak Neighborhood, Godech Municipality. The complainer insists that there are no garbage bins or whatever holders around and that the nearest ones are at a distance of 1 kilometer from where his property is located. The check verified the reported fact. Acting on a recommendation of the Ombudsman the complainer filed a declaration and was exempted of the fee.

( Complaints of citizens who are owners of immovable property in Kazanluk Municipality and who are not exempted of the garbage collection, transportation and disposal fee, the excuse being the absence of a procedure provided for in the local regulation.

Following a recommendation of the Ombudsman to the Mayor of Kazanluk Municipality and to the Chairman of the Kazanluk Municipal Council, the Regulation on the Assessment and Administration of Local Taxes and Fees was revised and a procedure was provided for exemption of the fee for garbage collection, transportation and disposal when the property is not used during the respective year.

( Complaints of citizens who are owners of immovable property in Kyustendil Municipality and who are not exempted of the garbage collection, transportation and disposal fee, the excuse being the absence of a procedure provided for in the local regulation.

Following the Ombudsman’s recommendation to the Mayor of the Municipality and to the Chairman of the Kyustendil Municipal Council, the mention in the Ombudsman’s 2008 Annual Report and the publicity given to this example of misadministration in the Regulation on the Assessment and Administration of Local Taxes and Fees, an exemption procedure was provided for non-users over the year of the garbage collection, transportation and disposal service /Decision of 29.12.2009 of the Kyustendil Municipal Council/.

The Ombudsman reemphasizes that the citizens’ right to fair assessment and payment of local fees as provided in Article 8, para 1, subpara 3 of the Local Taxes and Fees Act is drastically violated and citizens are forced to pay for services that they do not use.

The Ombudsman’s recommendations:

· Take action and formulate an exemption procedure for the garbage collection, transportation and disposal fee for immovable property which is not used during the respective year, or during a certain period of it;

· Enforce the Local Taxes and Fees Act fundamental principle that the extent of the household waste fee shall be determined according to the quantity of the household waste – Article 67, para 1.




Chapter Fourteen
SUMMARY INFORMATION AND STATISTICS ABOUT HANDLING INDIVIDUAL COMPLAINTS


A major line in the National Ombudsman’s diverse activities was the handling of citizens’ individual complaints and signals. The examination on each complaint sought how to settle disputes between people and the administrative authorities in the context of the citizens’ rights and the principles of good governance.


This chapter contains detailed information about citizens’ complaints in terms of type of breach and phase of examination.

Review of 2009 complaints and signals.

A total of 11, 453 complaints and signals were addressed to the Ombudsman (as of 31.12.2009).

Breakdown by years
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In 2009 the Ombudsman received 2686 complaints which is a 12% increase over 2008. 


The reasons for the higher number of complaints and signals in 2009 are multiple. On the one hand, this higher number is to be attributed to the citizens’ greater commitment and demanding attitude to the administration; on the other hand, this number is an outcome of the inferior quality of services delivered both by the administration at all levels and by public utility companies and entities to which the delivery of the service has been outsourced (district heating, electricity supply, etc.).


There follow some statistics and a breakdown of individual complaints and signals that were brought to the Ombudsman’s attention in 2009.

Channels of communication:

In 2009 a total of 1,196 complaints and signals were mailed; 681 were brought physically to the Ombudsman’s office; and 809 were e-mailed.

In 2009 the Ombudsman’s home page and e-mail tended to be the chosen online avenue for a greater percentage of the complaints and signals.

Electronically filed complaints and signals: breakdown by years 
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No doubt electronic communication with the Ombudsman makes things easier and saves citizens’ time. However, often information in the complaints is very scarce and the Ombudsman finds it difficult to proceed.

There are only four cases when citizens availed of the right to complain orally as per Article 25, para 1 of the Act on the Ombudsman. Evidently this form of complaint to the Ombudsman is very seldom resorted to, yet in the understanding of the Ombudsman it is needed for citizens who, for one reason or another, are confined and cannot go out to file a complaint in writing. 

Complaints and signals from non-Bulgarian nationals:

A total of 30 foreign nationals approached the Ombudsman with complaints. They come from: the United Kingdom, the Federal Republic of Germany, the Hellenic Republic, the Republic of Moldova, the State of Israel, the Swiss Confederation, Romania, the Portuguese Republic, the Kingdom of Belgium and the Republic of Turkey.

The non-Bulgarian nationals’ complaints were provoked by:

· Non-inclusive health insurance coverage schemes for non-Bulgarian nationals or for citizens of a non-EU Member State;

· Non-availability of one-week vehicle vignettes at the Bulgarian-Turkish border;

· Non-reaction by the police in good time;
· Non-response by a municipal authority in good time;

· A financial problem with a Bulgarian partner in a joint project Prohealth № 229959-СР-1-2006-DE-Grundtvig within the framework of the Grundtvig Program; 

· Information about the course of proceedings in court; 

· An Internet-based unauthorized banking transaction;

· A dispute over rent due by an officer of the Permanent Delegation of the Republic of Bulgaria at the NATO Headquarters in Brussels;

· The implementation of a project for the village of Ossikovo, Popovo Municipality;
· Solicitation to arbitrate in a private dispute; 

· A stolen privately owned car.

The examination is complete on 27 cases in 17 of which a violation of rights was ascertained and mended following the Ombudsman’s interference.

Complaints and signals in a foreign language:

A total of 23 complaints were written in a foreign language as tolerable under Article 4 of the Regulation on the Organization and on the Activities of the Ombudsman (ROAO). Twenty complaints were written in English, one in French, one in Russian and one in German.

Complaints and signals sent to the European Ombudsman

The European Ombudsman informed the Bulgarian Ombudsman that in 2009 he received two complaints from Bulgarian citizens but none of the matters reported fell within his competence. Having taken the Bulgarian citizens’ consent, the European Ombudsman forwarded the complaints to the Bulgarian Ombudsman. The findings were duly communicated to the complainers:

· A complaint alleging a breach of the labor legislation – non-payment of remuneration due upon the termination of the contract of employment, the employer being the National Railway Infrastructure Company. It was proved that there had been no breach;

· A complaint regarding the garbage transportation in Stolipinovo Residential Area in Plovdiv. It appeared the Municipal Administration did not respond to proposals about keeping the residential area cleaner. As the Ombudsman recommended, the complainer was invited to present concrete proposals to be incorporated into the Plovdiv Municipality’s Environment Program and Waste Management Program and to attend a public debate on the programs.  

The European Ombudsman informed about an objection to the position of the Ombudsman of the Republic of Bulgaria on Complaint 8392/2008. The reexamination reaffirmed the conclusion that there had been no breach in the agricultural land restitution in Shipoko Locality in the common of the town of Kyustendil.


Complaints and signals in 2009: breakdown by regions:

As in previous years in 2009 the Ombudsman received the greatest number of complaints from the City of Sofia – 1054. The ranking list includes: Varna Region – 167, Plovdiv Region – 166, Bourgas Region – 96, Veliko Turnovo Region – 96, Rousse Region – 81, Pleven Region – 78, Blagoevgrad Region – 74, Vratsa Region – 72 and Stara Zagora Region – 72.

Complaints from citizens of the City of Sofia, as usual, pertain to public utilities – 30 %, social services – 15%, ownership-related problems – 13%. It should be noted that some complaints touch on ownership-related problems and mostly agricultural and forestland restitution elsewhere.
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Varna Region: the list is topped by complaints provoked by spatial planning and ownership-related problems. Plovdiv Region: complaints against public utilities rank first.
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Ever since the Ombudsman Institution was established it is only six municipalities that have never approached it: Dulgopol, Chuprene, Kroushari, Kainardja, Zlatitsa, Stambolovo.

The increasing number of municipalities from which complaints and signals come is seen as an outcome of the active application of the law-established principle that makes the Ombudsman’s activities publicly transparent and of the Institution’s successful interference in the solution of specific problems and issues of high public concern. 

The Ombudsman has the understanding that further effort is needed on his part and has the will to make that effort in order to better enlighten citizens on the potential of the Institution of the Ombudsman to advocate for citizens’ rights. That will enable an increasing number of people to make an informed choice as they approach the Institution with pleas to protect rights that are violated or just threatened. 

The Ombudsman’s permanent reception office

The permanent reception office is a key element of the Ombudsman’s administration. No matter whether citizens go physically there or make phone calls, in any case they get information concerning their problems, advice on their rights and solution options. A flexible modus operandi and pay-rolled staff and experts in various fields see to that.

Complaints and signals by type of breach 
Complaints to the Ombudsman are classified by type of breach and the field of administration or government. In 2009 citizens mostly put forward public utilities problems which topped the list with 21.5%. Spatial planning and ownership-related complaints ranked second with 18%. Social services complained against persistently ranked third with 16%.
Public utilities

Spatial planning and ownership

Social services

Fundamental rights and freedoms

Administrative service

Healthcare

Law and order

Education

Environment

Other type of breach

[image: image11.emf]18%

16%

11%

7%

4%

3%

2%

15%

21.5%

1%

Обществени услуги

Устройство на територията и

проблеми на собствеността

Социални дейности

Основни права и свободи

Административно обслужване

Здравеопазване

Обществен ред и сигурност

Образование

Опазване на околната среда

Дуг вид нарушение


Complaints and signals by stage of progress of the check

Breakdown of the 11,453 complaints by stage of progress of the check:
· Complaints and signals with check finished – 10,757;

· Complaints and signals with check in progress – 696.

Complains and signals by stage of progress of the check of 31.12.2009
With check in progress

With check finished

Unsustainable, as per Article 22, para 5 of the ROAO

Problem solved or advice offered
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Of the 10,757 finished checks, 1,808 cases were dismissed as legally unsustainable. Regarding the remaining 8,949 complaints, the outcome was a resolution of the problem, provision of information asked for, offered advice and guidance as to how a complainer may proceed further.

Regarding 696 complaints and signals that are very complicated factually and legally, the Ombudsman still examines them, tries to acquire further information and documents and makes every effort to find successful solution to the problems that had been brought to his judgment.

Complaints and signals with check finished

As of 31.12.2009 the Ombudsman finished checking 10,757 (94%) of all complaints and signals.
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The figures show that finished checks tend to increase in terms of percentage.  This is the result of the experience amassed and of the continually strengthened administrative capacity of the Ombudsman Institution and of the various forms of interaction with the different administrative institutions and public service providers. 

Complaints and signals dismissed as legally unsustainable 
A total of 463 (17%) complaints and signals filed in 2009 were dismissed as legally unsustainable.

Breakdown of pleas for interference into:

· the work of the judiciary, the prosecution and the investigating authorities – 53%;
· civil matters disputes – 15%;
· retrial or reversal of judgment – 7%;
· matters that are within the competence of the National Assembly, the President of the Republic and other institutions – 7%;
· complaints from corporate entities – 6%;
· matters in dispute – 5%;
· non-formulation of a plea – 4%;
· other reason –  3%.
Complaints and signals dismissed in 2009 as legally unsustainable with pleas for interference into

the work of the judiciary, the prosecution and the investigating authorities – 53%

civil matters disputes – 15%

matters in dispute and verdicts pronounced – 12%

matters that are within the competence of other institutions – 7% 

complaints from corporate entities – 6%

other reason –  3%
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As evident more than half of the complaints dismissed as legally unsustainable pertain to the performance of the Judiciary. The Ombudsman was asked to intervene into the “conscience” of judges at different levels of the Judiciary and even to help in the reversal of judgment. Apart from being “harnessed” by the law to go into such action, it is the firm conviction of the Ombudsman that respect for the independence of the Judiciary by all institutions and by citizens is one of the pillars of the right to fair trial and to counsel as fundamental rights that are enshrined in international covenants and in Bulgaria’s Constitution. In certain cases in addition to objections to a decision of the Judiciary, complainers insist that the Ombudsman should act as counsel for the defense and thus stand up for fair trail. However, the existing Act on the Ombudsman forbids it.

Often the Ombudsman’s checks found out a court ruling or a trial in progress with regard to the complaint. Also it appeared that sometime the facts had been deliberately hushed up as complainers entertained hopes that the matter might take a different course.

Still requests for interference into private disputes that have mostly to do with citizens’ fundamental rights and freedoms make up a significant number.  Such complaints mostly pertain to condominium dealings that are now treated in the Condominium Act. Sometime the Ombudsman was asked to mediate in disputes between heirs or co-owners. 

The report should reiterate that even if complaints are unsustainable, the Ombudsman does more than just inform people that their complaint is beyond the scope of his prerogatives. Citizens get an explanation of the possible ways and means by which their problems can be solved, legal advice, information about the powers of the condominium general meeting and about their rights and responsibilities as condominium property owners.

It has become routine for the Ombudsman to take up applications that report violations that are 2 years old and older (the Act on the Ombudsman reads that such complaints shall be dismissed) and also complaints that do not contain sufficient information to initiate a check into or that on some other formal grounds could be defined as unsustainable. 




Chapter Fifteen

THE OMBUDSMAN’S IMPACT ON THE LEGAL AND REGULATORY BACKGROUND IN THE OPTICS OF THE CITIZENS’ RIGHTS

The results of the Ombudsman’s many checks on individual complaints and signals and of his self-initiatives on matters of broad public concern often inspire him to propose draft legislation or to approach the Constitutional Court. As in previous years, in 2009 the Ombudsman took an active part in the legislating process and contributed to enhance transparency and to make the public committed. This is a pathway for the public opinion rationale, if it is fair and justified, to the Legislature.

High appreciation must be given to the understanding of the governing body of the new, 41st National Assembly and of its standing committees on the need to interplay directly with the Ombudsman as an independent Constitution-established authority to protect citizens’ rights. It must be reemphasized that these practices need to be promoted and that the Ombudsman’s interaction with the Legislature and with its individual parliamentary committees should be advanced on the basis of natural mutual trust.

The Ombudsman’s right to directly approach the Constitutional Court is another form of the Institution’s impact on the legal and regulatory background in the interest of the rights of citizens whenever a piece of legislation infringed on the citizens’ Constitution-proclaimed rights and freedoms. Practically the Ombudsman approached the Constitutional Court whenever he was urged by concrete signals and propositions from citizens, from trade unions, professional associations, human rights watch organizations and other NGOs. Further, the Ombudsman draws inspiration from the results of his examinations on individual complaints or of self-initiatives on matters of high public interest. It has become a very successful modus operandi of the Ombudsman to base his resorts to the Constitutional Court or else his explanations of why propositions from citizens and organizations are declined on broad expertise and on a public footing which for a third year now has been resting on an advisory council that is open and where eminent jurists, experts and public figures participate on a case by case basis, as the specifics of the matter discussed may require.


1. Active input to the legislating process:

In 2009 the Ombudsman made a number of draft legislative propositions that had been suggested by his examinations into the complaints and signals of citizens and of their organizations.

Major proposed draft legislation:

· The Bill on Academia Career Development in the Republic of Bulgaria:

The Ombudsman was approached by members of the academia on the bill that the Council of Ministers submitted on 11.12.2009. The Ombudsman submitted a position containing the following motivated points to the lead committee while the bill was on second reading in Parliament:

First, the passage of a new act is unquestionably a must and support should be given to the reform effort in that important sector.

Second, in the understanding of the Ombudsman the reform referred to should conform to the following criteria that need to be respected all at a time and to be balanced:

· The Constitution-enshrined right to education;

· Non-withdrawal of rights that members of the academia have acquired;

· The Constitution-guaranteed academic autonomy;

· The Constitution-assigned role of the State with respect to the quality of education.
Third, matters of such important public interest should be addressed given broad public involvement and with respect for the opinion of the groups affected. It is noteworthy that positions were submitted between the two readings of the bill by most of the Higher Educational Institutions (HEIs) and by scientists’ professional associations. The analysis of the MPs’ proposed draft texts shows that while substantial weaknesses in the earliest draft were eliminated in order to live up to the reasonable public expectations, views of the academic community and of civil society organizations seen as essential by the Ombudsman were not taken into account.

Fourth, support should be given to the plans for decentralization and greater autonomy for HEIs in awarding scientific titles and in scientific career development. That positive trend which is Constitution-based must go along with integrated national criteria to guarantee high and comparable quality of the awarded degrees and of the scientific ranks.

A lot of concrete comments may be made in tune with the above-stated criteria. For instance:

а) Arguments in HEI’s positions on the doctor’s degree for those who conduct tutorial classes (assistants) were disregarded;

b) It is advisable that procedures that Chapter V “Control” of the bill provides for incorporate judicial control on the decisions of the Arbitration Council of the National Agency for Evaluation and Accreditation (NAEA) and on the decisions of the HEIs or of the research institutes in the event of procedural omissions.

c) No account was taken of the well-founded objections to have the titles “assistant”, “associate professor” and “professor” awarded to researchers working outside the HEIs.

Given the above rationale, the Ombudsman believes that the fast passage of the bill might have negative implications for the development of science and tertiary education in Bulgaria. It would be advisable to treat the bill not as a standalone piece but in the general context of upgraded tertiary education legislation.

· On amendments to the Health Insurance Act to make binding the European Health Insurance Card for Bulgarian citizens who travel to or stay in European Union member-states.
Taking note of the public tension that arose the Ombudsman approached the Parliament and relevant Government agencies with a motivated position to say that the amendment in question would violate the Bulgarian citizens’ right to free movement that Article 35 of the Bulgarian Constitution and international human rights covenants guarantee. This right stands for the free choice of every citizen to leave the Republic of Bulgaria and to return in keeping with definite legislation provisions. Drawing on the Constitution text, the law-making authority has codified an administrative exit and re-entry procedure to be applied in the Republic of Bulgaria. The only exclusions, as per the Constitution text, shall be applied in exceptional cases – threats to national security or to public health and to the rights and freedoms of other citizens. Further, Article 23, para 2 of the Bulgarian Personal Documents Act reads that every Bulgarian citizen shall have the right to leave the country with a personal card only and to return with it through the internal borders of the Republic of Bulgaria with the Member States of the European Union. Bulgarian citizens are free to leave Bulgaria and to return to Bulgaria with a valid passport. The principles as spelled out in Article 23, para 3 of the Bulgarian Personal Documents Act are further elaborated and concretized in the Act’s Arts. 75 and 76 that deal with the non-permission to leave Bulgaria. Any other document that is thrust as a condition to leave the country and that is not explicitly provided for in an administrative procedure in the Bulgarian Personal Documents Act is a breach of the right to free movement of people.

Apparently the possession of a European Health Insurance Card as a binding condition to travel abroad has nothing to do with national security, public health or the rights and freedoms of other citizens. It is to be inferred that the legislating authority, apart from the unfounded curtailment of the Bulgarian citizens’ right to free movement, makes it binding on them to possess a document which they are asked to present before they leave and which, as a matter of fact, is just a recommendation.

The Ombudsman thinks that the restriction in Article 80d, para 2 of the Health Insurance Act is mismatching the right to free movement of people as per the Treaty Establishing the European Community (superseded by the Lisbon Treaty) as one of the four fundamental freedoms of the EU and is dissonant with Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States.
2. The Ombudsman’s intervention in cases when citizens’ rights were found to have been violated by legal texts.


а) In 2009 the Ombudsman of the Republic of Bulgaria approached the Constitutional Court as follows:

· Constitutional Case № 4/2009 vis-à-vis three groups of provisions in the existing Code of Civil Procedure (CCP), namely, the procedure by which the summons is served on the defendant by posting a notification, Article 133 of the CCP that precludes the defendant’s rights before the case is factually and legally clear and is a stumbling block on the way to truth on the specific case and the admissibility of cassation appeal as per Article 280. The Constitutional Court decision pronounced Article 280 para 1 in the part regarding the word “essential” of the Code of Civil Procedure (amended, DV, No 50/2008, in force from 01.03.2008) to be in contravention to the Constitution and dismissed the Bulgarian Ombudsman’s challenge of the constitutionality of: Article 47; Art 43, para 2, last sentence; Article 50, para 4;  Article 51, para 2; Article 280, para 1, the remaining part; Article 284, para 3; Article 288 all (edition DV, No 59/2007) and Article 133 (amended, DV, No 50/2008) of the CCP.

· Constitutional Case № 11/2009 on a challenge of the constitutionality of Article 113, paras 1, 2 and 3 of the Cultural Heritage Act (CHA) (promulgated, DV, No 19/2009), and of § 5, paras 2 and 3 of the CHA Transitional and Concluding Provisions. The Constitutional Court decision pronounced § 5, paras 2 and 3 of the CHA Transitional and Concluding Provisions to be in contravention to the Constitution and dismissed the challenge of the constitutionality of the CHA Article 113, paras 1, 2 and 3.

· Constitutional Case № 15/2009 on a challenge of the constitutionality of Article 153, para 1 and para 6 of the Energy Act. The Ombudsman’s challenge was in response to numerous complaints from citizens whose heating bills were inflated by 50 and 70% because of the blocks of flats heating pipes infrastructure which includes shared space. The check exposed that often what people pay for the shared space exceeds their flat heating bill. The Constitutional Court has not ruled on the challenge yet.
· Constitutional Case № 19/2009 on a decision of the National Assembly to declare a moratorium on the possessions of a group of Bulgarian and non-Bulgarian citizens who are heirs to the Bulgarian kings Ferdinand I and Boris III. The Ombudsman thinks that the decision violates the following Constitution provisions: Article 6, para 2; Article8; Article 17, paras 1, 3 and 5; Article 38; and Article 84.  The Constitutional Court did not rule on the merit of the case and dismissed it, the formal grounds for the dismissal being that the Ombudsman shall not challenge the Parliament’s decisions; the Ombudsman is free to challenge laws only.

b) In 2009 the Ombudsman was instituted a party to several constitutional cases, namely to:

· Constitutional Case № 12/2009 on a challenge of the Prosecutor General of the constitutionality of provisions of the Act Arranging the Rights of Citizens with Long-Term Housing Savings Deposits (AARCLTHSD). The Ombudsman submitted a position to the Constitutional Court to agree with the justifiability of the Prosecutor General’s challenge as the provisions quoted were seen as violations of fundamental rights of citizens. In defiance to the Constitution citizens face discriminatory treatment with regard to rights in the housing savings deposit contract. A certain group as per Article 2 of the AARCLTHSD get compensation whereas all other citizens who are rightful claimants too, are bypassed and the commitment of the Government is not met. The Ombudsman’s position is that shortage of money to pay compensation to all rightful claimants shall not outweigh the Constitution provisions. The Constitutional Court decision pronounced most of the provisions challenged to be discordant with the Constitution.
· Constitutional Case № 16/2009 on a challenge of the President of the Republic of Bulgaria of the constitutionality of § 12 of the Act Amending the Value Added Tax Act and reintroducing the VAT for the counsels for the defense of physical persons in pretrial proceedings, trials, administrative jurisdiction and arbitration.

The Ombudsman supported the President’s challenge. The Ombudsman thinks the provision in question violates fundamental rights of citizens and contravenes the Preamble of the Constitution – Article 4, para 1, which reads that the Republic of Bulgaria shall be a state committed to the rule of law; Article 6, para 2 of the Constitution which reads that all citizens shall be equal before the law; Article 56 and Article 134 of the Constitution which treat the Constitution-sanctioned right to legal defense and the activity of the Bar as a tool to guarantee the fulfillment of this right.

c) Requests from citizens and organizations that the Constitutional Court be approached and dismissed by the Ombudsman on sound grounds:

In 2009 the Advisory Council for Legislation with the Bulgarian Ombudsman considered many other petitions from individual citizens, initiative committees, civil society organizations and even political parties who asked him to approach the Constitutional Court with challenges of certain legal texts. A detailed discussion found the petitions unfounded. Propositions for challenges were dismissed regarding: the Political Parties Act; the Act on Election of Members of the European Parliament from the Republic of Bulgaria; the Act on the Disclosure of Affiliation with the Ex Services; texts from the National Assembly’s Standing Orders, the Traffic Code, the Spatial Planning Act, to mention but a few.

3. The Ombudsman’s participation in interpretations of the courts as per Article 125 of the Judiciary Act.
· Following an action from the Ombudsman on 16.12.2009 Interpretation Case-1/2010 was filed with the General Assembly of the Supreme Administrative Court Colleges on the adoption of an interpretation decision on the treatment of the proceeds from the sale of municipal assets – private-municipal immovable property – as business-generated taxable income.

The Ombudsman exposed controversial court interpretations of Article 4 of the Corporate Income Taxation Act (CITA) (repealed) in relation to Article 1 of the Commercial Act and of the very Article 1, para 1 of the Commercial Act. Some of the court decisions assume that the list of transactions under Article 1, para 1 of the Commercial Code is not complete and that the reference in Article 4, para 1 of the CITA (repealed) concerns the whole text of Article 1, including its paragraph 3. The text in question reads that any person who has established a business, which in accordance with its purposes and volume requires that its activities be conducted on a commercial basis even if not listed under paragraph 1, shall also be deemed a merchant. Given the amounts and periodicity of the sales of municipal assets (counting out sales at law-fixed prices), the transactions necessitate a commercial procedure. The municipality gains profit from the rent for municipal assets and from sales and business operations as per Article 51 of the Act on Local Self-Government and Local Administration. If the municipality acts as an economic actor in transactions at market prices and if there is a chance to select the party to the transaction, the proceeds from such assets shall be treated as business-generated taxable income according to the CITA’s Article 4, para 1 (repealed). Other court acts maintain the opposite view, viz. that the CITA’s Article 4, para 1 (repealed) refers only to Article 1, para 1 of the Commercial Code where the Court finds complete the 15-point enumeration of transactions that constitute as a merchant any individual or corporate body engaged by occupation in any of the transactions. Land sale is not one of these transactions. This type of transactions do not fall into the hypothesis of para 1, item 1 – the purchasing of goods or other chattels for the purpose of reselling them in their original, processed or finished form or of item 14 – purchase, construction or furnishing of real property for the purpose of sale, for before the sale, the land had not been purchased by the municipality.

Article 1, para 2 of the Commercial Code lists the persons that are deemed merchants on the basis of criteria other than the type of transaction that they conduct. That is, the reference in the CITA’s Article 4, para 1 (repealed) relates notionally only to the explicitly listed transactions as per Article 1, para 1 of the Commercial Code. It is to be inferred that proceeds from sales do not make up taxable income by the increase of the financial result as per the CITA's Article 23, para 1, i.e. the municipality was not bound to enter the proceeds from sales as a taxable income item in the statement of accounts. The SAC decisions (Decision № 12943/21.12.2006 on Administrative Case № 5275/2006, І Division and Decision № 8838/03.07.2009 on Administrative Case № 12568/2008, І Division) are in the same vein.
The Ombudsman asked the SAC Judges General Assembly to take an interpretation decision on the following questions:
1. Is the reference in the CITA’s Article 4, para 1 (repealed), including the version prior to 2002 to Article 1 of the Commercial Code to be seen as reference to the three paragraphs or as reference solely to Article 1 para 1 of the Commercial Code?

2. In what cases shall the proceeds from the sale of municipal asses be seen as business generated taxable income? What is the taxation procedure mode?

· Position on Interpretation Decision № 1/6 April 2009 of the General Assembly of the Supreme Administrative Court’s Criminal Panel.

The questions to be interpreted pertain to summary trial and make up an important aspect of criminal jurisdiction that concerns some of the most sensitive human rights.

As an advocate of human rights the Ombudsman expressed his position that it is important that the interpretation decision decreed guarantee the summary trial in a way to ensure the right of each citizen to a fair trial within a reasonable time. This is the will of the lawgiver who, while they seek to speed up trial with various simplifications of the Code of Criminal Procedure, aspire to provide, in parallel, guarantees of the quality of the trial.
· Position on Interpretation Decision № 2/16 July 2009 of the General Assembly of the Supreme Cassation Court’s Criminal Panel on Case No 2/2009 of the SCC Criminal Panel.
The interpretation decision pertains to some controversially resolved issues relating to the enforcement of Section ІХ “Trafficking in Human Beings” of the Criminal Code’s Chapter Two.
The Ombudsman sees the trafficking in human beings as a crime which violates fundamental human rights and victimizes most vulnerable groups of citizens.
The Ombudsman’s views on the questions to be interpreted, viz. the substance of the crime “transportation”, of the crime “recruitment” and the exposure of the identity of a victim who is a protected witness in a trial are fully consonant with Interpretation Decision № 2 of the General Assembly of the SCC Criminal Panel.
· Position on Interpretation Decision № 3/16.11.2009 of the General Assembly of the Supreme Cassation Court’s Criminal Panel on Case No 3/2009 of the SCC Criminal Panel.
The issues for which interpretation is asked pertain to the enforcement of the Criminal Code’s Arts. 23-25 and concern complicated crimes. The Ombudsman’s presented position is that when the members of the jury know of all the defendant’s convictions but one or two had been bypassed in the discussion, were not reflected in the cumulative verdict and the verdict is absolute, a subsequent change by the decision-taking court would be intolerable. Otherwise the verdict enforcement procedure as per the Judiciary Act will be violated as will be Article 4 of the Constitution respectively. The SCC Interpretation Decision № 3 is in that line of thinking.



Chapter Sixteen
THE OMBUDSMAN’S PARTICIPATION IN INTERNATIONAL COOPERATION AND HUMAN RIGHTS MONITORING
In 2009 the Ombudsman of the Republic of Bulgaria participated even more actively and fully in international cooperation in human rights within the Council of Europe (CE), the Organization for Security and Cooperation in Europe (OSCE) and the United Nations Organization. In addition the Ombudsman made inputs with specific positions and information about the international monitoring done in that field by the Commissioner for Human Rights of the Council of Europe, the UN Human Rights Council and the UN Committee on the Elimination of Racial Discrimination (CERD). The Bulgarian Ombudsman continued to participate actively in the European Network of Ombudspersons for Children (ENOC). These active international efforts on the part of Bulgaria’s Ombudsman are not an end per se; they make up part of Bulgaria’s State human rights policies in general and derive from the need that Bulgaria be efficiently represented in the dialog between national human rights structures.
Specifically:

( The Ombudsman took part in the production of the National Report that is in response to the UN Human Rights Council regular review of human rights in Bulgaria. Analyses and evaluations were made on four sensitive areas: the rights of the child, the rights of the mentally deranged people, the rights of prisoners and religious freedoms. Thus the Ombudsman helped strike the right balance that is needed for a national report as he noted the real weaknesses and progress that Bulgaria made over the past years. In addition, the Ombudsman provided information and analyses in the field of social rights, education and administrative service delivery to respond to the request of the UN Committee on the Elimination of Racial Discrimination for further information on the country report on the progress made in the enforcement of the International Convention on the Elimination of All Forms of Racial Discrimination.

( As heretofore in 2009 the Ombudsman maintained a regular dialog with Thomas Hammarberg, Commissioner for Human Rights of the Council of Europe. The official meetings with Mr. Hammarberg during his visit to Bulgaria helped elucidate a number of problems that exist in the Bulgarian institutions’ practices and proceed with concrete checks into violations of the rights of Roma people by municipal authorities, inter alia. The Ombudsman’s Agent in the Network of National Human Rights Structures (NHRS) with the CE Commissioner for Human Rights participated actively on behalf of the Ombudsman in the ongoing exchange of information and good practices on human rights between the ombudsmen and other national human rights structures in Europe. In addition, experts of the Ombudsman’s administration participated in specialized seminars within the frame of the NHRC Network with the CE Commissioner for Human Rights on issues that are relevant to the Bulgarian reality that the Ombudsman works on such as: „Protection of the rights of Roma and the national human rights structures”; “The role of the national human rights structures in the promotion and protection of the rights of people with disabilities”; “Protection of separated and unattended children”; “The rights of the aged people”, etc.
( The Ombudsman contributed positions and stands within the CE post-monitoring dialog with Bulgaria. During the official meeting with Mr. Serhij Holovaty, the Rapporterur of the Parliamentary Assembly of the Council of Europe in December 2009 and during the follow-up exchange of information and opinion, the Ombudsman contributed to the more precise and objective presentation of the situation in Bulgaria with regard to issues that this prestigious organization, the PACE, monitors.
( In September 2009 representatives of the Ombudsman participated, as regular, in the ENOC annual conference (the organization that brings together independent national institutions for the rights of the child). As it is commonly known, the ENOC’s primary mission is to promote the rights of the child and to inform governments, parliaments and especially children about the child-specific rights. The 2009 ENOC conference was on “The best interest of the child”. The relevance of the conference heading derives from the shared conclusion that the UN Convention on the Rights of the Child has failed to devise an appropriate methodology for the fundamental principle, i.e. the recognition of the best interest of the child, to be applied actually and efficiently. The participation of the Bulgarian Ombudsman’s delegation in the panel discussions on how to uphold the best interest of the child in the judicial system and for children who are institutionalized or in foster family care was of substantial importance not just for the sake of further strengthening the Institution’s capacity on that range of problems in tune with the recent international tendencies but also in view of the explicit recommendation of the UN Committee on the Rights of the Child to the ombudsman institutions in Europe to support the government policies and to make an assessment of the impacts of government decisions on the rights of the child. The participation of the Bulgarian Ombudsman’s experts in the Fourth Annual CRONSEE Conference (the Children's Rights Ombudspersons' Network in South and Eastern Europe) in May 2009 which discussed the standards of rights protection in controversial divorce cases and the access of children to national, European and international justice fits into that pattern.
( The joint project of the Ombudsman of the Republic of Bulgaria and of the Ombudsman of the Netherlands within the MATRA Program was very successfully completed in 2009. The project’s objective was to strengthen the Bulgarian Institution’s capacity and to put in place an efficient procedure to handle the citizens’ complaints and signals. In the Dutch evaluation of the project’s outcome in the past two years, it was one of the most successful MATRA Program projects implemented by a Bulgarian State institution. Given this recognition the project was granted a six-month extension to further replicate its achievements. Thus in addition to a better internal organization and a stronger expertise capacity to check individual complaints, an opportunity was provided to elaborate, jointly with Dutch, Austrian and British experts, special standards and a manual on how to handle complaints in compliance with the best European practices that will, as heretofore, help improve the quality of performance of the Bulgarian Ombudsman Institution.
( Bilateral cooperation in the field of human rights:

· The Bulgarian Ombudsman continued to pursue a policy designed to further strengthen and deepen cooperation and solidarity with the homologue institutions in the Balkans and the CIS countries. The cooperation is based on largely similar tasks and challenges in post-totalitarian societies and on the need to improve the approach to the methods of protection and enhancement of human rights. In 2009 there was an exchange of visits between the Ombudsmen of Bulgaria and Albania. Information was exchanged on good practices in the application of international standards to counter misadministration, to effectively protect the citizens’ rights and freedoms, to advance new ideas and to launch new initiatives in the Ombudsman’s work. During the official visit to Albania the Bulgarian Ombudsman made a call on the President of the Republic, the Speaker of Parliament and the Constitutional Court Chairman. During his visit to Bulgaria the People’s Advocate (Ombudsman) of Albania Ermir Dobjani was informed in detail about the Bulgarian Ombudsman Institution activities and methods in handling individual citizens’ complaints, propositions and signals that is seen as an important and responsible task. A presentation was made of the sophisticated information system of complaints filing and handling. Stress was laid on the Institution’s energetic interaction with local authorities, especially with regard to the observation of the principles of good governance and on the increasing attention that the Bulgarian Ombudsman gives to the protection of the rights of public services users, especially in healthcare.
In addition, drawing on an Agreement on Cooperation that was signed in 2008 between the Ombudsman of Bulgaria and the Authorized Person of the Oliy Majlis of the Republic of Uzbekistan for Human Rights (Ombudsman) the two institutions continued to expand contacts. In August 2009 a representative of the Bulgarian Ombudsman was a lecturer at a Summer School (a school for regional representatives and officers of the Ombudsman’s Office of Uzbekistan) organized with OSCE assistance. The Bulgarian Ombudsman hosted a study visit of a group of representatives of the Ombudsman of Uzbekistan. Meetings were arranged at central government agencies, judiciary institutions, and human rights watch organizations and with the Public Mediator of the City of Plovdiv and members of local authorities.
( Participation in international organizations of ombudspersons:

The Bulgarian Ombudsman is a full-fledged member of:

- The International Ombudsman Institute;

- The European Network of Ombudsmen;

- L'Association des Ombudsmans et médiateurs de la Francophonie (AOMF);

- The European Ombudsman Institute;

- The Network of National Human Rights Structures (NHRS) with the Council of Europe.
In 2009 the Ombudsman participated with expertise and information in an international survey of the European Ombudsman Institute on the working conditions of the local and regional mediators and ombudsmen in Europe. The institution’s positions and analyses on individual aspects of the survey helped overcome certain distorted ideas about the creation and activity of the local public mediators in Bulgaria. In addition, the Bulgarian Ombudsman participated in meetings of the Organisation Internationale de la Francophonie. For instance, Bulgaria’s Ambassador in Canada represented the Ombudsman at the Sixth AOMF Congress in Quebec, Canada, from 7 to 9 September 2009.
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* The impact of the Global Economic and Financial Crises on the Universal Realization and Effective Enjoyment of Human Rights, Statement of Ms. Navanethem Pillay, United Nations High Commissioner for Human Rights, 2009.
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